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Development Application Report No. D1/26
Subject: 4-4A Burke Street, Chifley (DA/1192/2025)

Executive Summary

O
Proposal: Torrens title subdivision of attached dual occupancy to create two (2) Q
Torrens title lots and semi-detached dwellings (Variation to Minimum Lot —
Size). D
Ward: South Ward
Applicant: Despina Ghattas
Owner: 4 Burke Street Chifley Pty Ltd
Cost of works: Nil
Reason for referral: The development contravenes the development standard for lot size by

more than 10%.

Recommendation

A. That the RLPP is satisfied that the applicantds
standard relating to Minimum subdivision lot size in Clauses 4.1 of Randwick Local
Environmental Plan 2012 has demonstrated that:

i. Compliance with the relevant development standard is unreasonable or unnecessary in
the circumstances of the case; and

ii. There are sufficient environmental planning grounds to justify the contravention of the
relevant development standard.

B. That the RLPP grants consent under Sections 4.16 and 4.17 of the Environmental Planning
and Assessment Act 1979, as amended, to Development Application No. DA/1192/2025 for
Torrens title subdivision of attached dual occupancy to create two (2) Torrens title lots and
semi-detached dwellings (Variation to Minimum Lot Size), at No. 4-4A Burke Street CHIFLEY
NSW 2036, subject to the development consent conditions attached to the assessment report.

Attachment/s:

lg RLPP Dev Consent Conditions (dwellings dual occ) - DA/1192/2025 1 4-4A Burke
Street, Chifley - DEV - Randwick City Council
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Subject Site

Submissions received

Locality Plan

1. Executive summary

The application is referred to the Randwick Local Planning Panel (RLPP) as the development
contravenes the development standard for lot size by more than 10%.

The proposal seeks development consent for Torrens title subdivision of an existing attached dual
occupancy to create two (2) Torrens title lots and semi-detached dwellings.

The existing attached dual occupancy was approved under DA/747/2015 on 29 December 2015
and DA/747/2015/A on 22 November 2017.

Council has endorsed an interim policy position at its Ordinary Meeting on 23 September 2025
(Report No. CP24/25) to support the subdivision of approved dual occupancies on lots between
450m? and 550m?, provided that the development was approved prior to 1 September 2023 and the
site is not within a heritage area.

The key issues associated with the proposal relate to the Clause 4.6 for lot size variation, the DCP
objectives, as well as consideration of the Council 6s

The proposal is recommended for approval.
2, Site Description and Locality

The subject site is known as No. 4-4A Burke Street Chifley NSW 2036 and is legally described as
Lot 3556 in DP 752015. The site is 461.6m?, is irregular in shape and has a 15.24m frontage located
on the north-west of Burke Street. It has an eastern side boundary of 35.28m and a western side
boundary of 25.995m and a rear boundary of 17.845m (based on the survey plan in Council TRIM
No. P00159191).
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The subject site currently contains a 2-storey attached dual occupancy.

i

Figure 1: Front view of subject site éhowing dwellinghouse ( Sour ce: Council 6s

The surrounding area is characterised by low residential development. The development pattern is
predominantly made up of single to 2-storey buildings (such as dwelling houses and semi-detached
dwellings).

3. Relevant history

DA/747/2015 was approved on 29 December 2015 for demolition of existing dwelling house and
construction of a new two storey attached dual occupancy.

DA/747/2015/A was approved on 22 November 2017 for Section 96 modification of the approved
development by altering the stormwater design with inclusion of OSD tank. Original consent:
Demolition of existing dwelling house and construction of a new two storey attached dual
occupancy.

23 September 2025
At its Ordinary Council Meeting on 23 September 2025, Council resolved the following:

RESOLUTION: (Gordon/Asgari) that Council:

a) support an amendment to Randwick Local Environmental Plan 2012 (RLEP) to enable Torrens
or strata subdivision of approved attached dual occupancies in the R2 zone on lots between 450m?
and 550m?, provided the approval was granted before 1 September 2023 and the site is not within
a Heritage Conservation Areas;

b) endorse the preparation of a planning proposal to amend the Randwick Local Environmental Plan
2012 to allow the Torrens and strata subdivision of approved dual occupancies on lots between
450m2-550mz2 (for those approvals granted before 1 September 2023); and
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¢) adopt an interim policy position allowing Council to consider and approve variation to the
development standard relating to minimum subdivision lot size for affected attached dual
occupancies in the R2 zone, until an amendment to the Randwick Local Environmental Plan 2012
is gazetted.

4, Proposal

The proposal seeks development consent for Torrens title subdivision of attached dual occupancy
to create two (2) Torrens title lots and semi-detached dwellings.

Proposed Torrens title subdivision consists:

Lot 1 (north-east) with a street frontage of 7.62m and an area of 250.7sgm.
Lot 2 (south-west) with a street frontage of 7.62m and an area of 215.8sgm.
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Figure 2: Extracted from Plan of Subdivision (Source: ISMAT HABBOUCHI)

5. Notification

At the discretion of the Director City Planning, notification of the subject application was waived and
no notification was required for proposed Torren title Subdivision. No submissions were received
during the assessment of the application.

6. Relevant Environment Planning Instruments

6.1. Randwick Local Environmental Plan 2012 (LEP)

On 18 August 2023, the Department of Planning and Environment (DPE) formally notified the LEP
amendment (amendment No. 9) updating the Randwick Local Environmental Plan 2012, and the
updated LEP commenced on 1 September 2023. As the subject application was lodged on or after
1 September 2023, the provisions of RLEP 2012 (Amendment No. 9) are applicable to the proposed
development, and the proposal shall be assessed against the updated RLEP 2012.

The site is zoned R2 Low Density Residential under Randwick Local Environmental Plan 2012 and
the proposal is permissible with consent.

The proposal is consistent with the specific objectives of the zone in that the proposed activity and
built form complies with the objectives of the zone as outlined in the Clause 4.6 Variation request.

The following development standards in the RLEP 2012 apply to the proposal:
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Clause Development Proposal Compliance
Standard (Yes/No)
Cl 4.1: Lot Size (min) 275sgm Lot 1 (north-east) No
250.7sgm.
Lot 2 (south-west)
215.8sgm.

6.1.1. Clause 4.6 - Exceptions to development standards
The non-compliances with the development standards are discussed in section 7 below.
7. Clause 4.6 exception to a development standard

The proposal seeks to vary the following development standard contained within the Randwick
Local Environmental Plan 2012 (RLEP 2012):

Clause Development Proposed Proposed
Proposal - L
Standard variation variation
(%0)
Cl4.1: 275sgm Lot 1 (north- | Lot 1 (north- 8.84%
Lot Size (min) east) east) 24.3sqm.
250.7sgm. Lot 2 (south- 21.5%
Lot 2 (south- | west) 59.2sgm.
west)
215.8sgm.

The NSW Department of Planning and Environment (DPE) made amendments to clause 4.6 of the
Standard Instrument which commenced on 1 November 2023. The changes aim to simplify clause
4.6 and provide certainty about when and how development standards can be varied.

Clause 4.6 of RLEP 2012: Exception to a Development Standard relevantly states:

3. Development consent must not be granted to development that contravenes a development
standard unless the consent authority is satisfied the applicant has demonstrated that:
(a) compliance with the development standard is unreasonable or unnecessary in the
circumstances, and
(b) there are sufficient environmental planning grounds to justify the contravention of
the development standard

Pursuant to section 35B(2) of the Environmental Planning and Assessment Regulation 2021, a
development application for development that proposes to contravene a development standard
must be accompanied by a document (also known as a written request) that sets out the grounds
on which the applicant seeks to demonstrate the matters of clause 4.6(3).

As part of the clause 4.6 reform the require
a variation to a development standard was removed from the provisions of clause 4.6, and therefore
the concurrence of the Planning Secretary is no longer required. Furthermore, clause 4.6 of the
Standard Instrument no longer requires the consent authority to be satisfied that the proposed
development shall be in the public interest and consistent with the zone objectives as consideration
of these matters are required under sections 4.15(1)(a) and (e) of the Environmental Planning and
Assessment Act 1979, and clause 2.3 of RLEP 2012 accordingly.

Clause 4.6(3) establishes the preconditions that must be satisfied before a consent authority can
exercise the power to grant development consent for development that contravenes a development
standard.

1. The applicant has demonstrated that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case.

Page 5

ment

D1/26

t

(o]



92/1d

Randwick Local Planning Panel (Electronic) meeting 12 February 2026

Chief Justice Preston in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118 reinforces his previous decision In Wehbe v Pittwater Council [2007] NSWLEC 827 where
he identified five commonly invoked ways of establishing that compliance with a development
standard is unreasonable or unnecessary in the circumstances of the case. The most common
is to demonstrate that the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

The applicant has demonstrated that there are sufficient environmental planning grounds to
justify contravening the development standard.

Chief Justice Preston in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118 reinforces the previous decision in Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC

90regarding how to determine whether the applicantb

there are sufficient environmental planning grounds to justify contravening the development
standard.

i cant i n

ied on by the I
f Justice

| app
heir natur e. Chi e

groundso by
fifenvironment a
matter, scope and purpose of the EPA Act, including the objects in s1.3 of the EPA Act.

The grounds re
t
|

Chief Justice Preston at [24] notes that there here are two respects in which the written request
needs to be fAsufficiento.

1. The written request must focus on the aspect or element of the development that
contravenes the development standard, not the development as a whole (i.e. The
written request must justify the contravention of the development standard, not simply
promote the benefits of carrying out the development as a whole); and

2. The written request must demonstrate that there are sufficient environmental planning
grounds to justify contravening the development standard. In Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [31] Judge Pain confirmed that the term

their wri

Preston

planningo is not daeatfetonhe dupjecbut woul d

6sufficientd did not suggest a | ow bar, rat her
address sufficient environmental planning grounds to satisfy the consent authority.
Additionally, in WZSydney Pty Ltd v Ku-ring-gai Municipal Council [2023] NSWLEC 1065,
Commissioner Dickson at [78] notes that the avoidance of impacts may constitute sufficient
environmental planning grounds fAas it promotes fgood
one of the objectives of 't he EAstbksgecifioto thenoev er , t he

compliance to justify the breach (WZSydney Pty Ltd at [78]).

The approach to determining a clause 4.6 request as summarised by Preston CJ in Initial Action
Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, has been used in the following
assessment of whether the matters in Clause 4.6(3) have been satisfied for each contravention of

a

devel opment standar d. The assessment and

documented below in accordance with clause 4.6(4) of RLEP 2012.

7.1.

Exception to the Minimum Lot Size development standard (Cl 4.1)

The applicantds written just iMinuamtlLdt®ire sfarcdard i$
contained in Appendix 2.

1.

Has the applicantds written request adequately

development standard is unreasonable or unnecessary in the circumstances of the
case?

The applicantébés written request seeks to
development standard by demonstrating that compliance is unreasonable or unnecessary in
the circumstances of the case because the relevant objectives of the standard are still
achieved.
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The objectives of the Minimum Lot Size standard are set out in Clause 4.1(1) of RLEP 2012.
The applicant has addressed each of the objectives as follows:

(a) to minimise any likely adverse impact of subdivision and development on the amenity of
neighbouring properties,

The

Onthis

applicant 6s demonstrates that thisiabjective is satistied lmymoting that:

The proposed subdivision will not alter the existing dwellings on the site. Therefore,
the proposed lot sizes and subdivision will not impact the amenity of neighbouring
properties in terms of overshadowing, privacy and view loss.

The effect of the subdivision would be indiscernible from the approved development,
which has two dwellings with two front doors, two letterboxes, two driveways and is
fenced in between. The dwellings would appear as two separate and divided dwellings
when viewed from Burke Street and the surrounding properties.

basis, the variation to the lot size control would not cause any conflict with the objective.

(b) to ensure that lot sizes allow development to be sited to protect natural or cultural
features, including heritage items, and to retain special features such as trees and views,

Th
that:

e applicant 6s demandtrates that jthis shiectieiiscsatisfiedoby noting

Despite the non-compliant lot sizes, the proposed subdivision will not result in any
unreasonable impacts on natural or cultural features.

The site does not contain any natural features nor any heritage-listed items, and is not
adjacent to any heritage items. The subdivision is sought for a standard urban
allotment which is comparable to numerous attached dual occupancies in Chifley and
adjoining suburbs.

Furthermore, no views or trees are affected by the proposed subdivision.

On this basis, the variation to the lot size control would not cause any conflict with the
objective.

(c) to ensure that lot sizes are able to accommodate development that is suitable for its
purpose.

Th
that:

e applicant 6s demadngtrates that jthis shiectiveiiscsatisfiedoby noting

The proposed subdivision is considered suitable for the existing dual occupancy which
has been designed to operate and function independently of each other.

The departures from the lot size control do not compromise the existing dwellings'
ability to meet or outperform the requirements of the LEP and DCP controls for building
height, FSR, site coverage, landscaping, private open space, wall height, front, side,
and rear setbacks, car parking, and solar access.

The proposed subdivision will not alter the existing dwellings on the site. Therefore,
the internal amenity of the existing dwellings is not compromised by the proposed lot
sizes, and the proposed subdivision will not impact the amenity of neighbouring and
nearby properties in terms of overshadowing, privacy and view loss.

On this basis, the variation to the lot size control would not cause any conflict with the
objective.
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Assessing off: clemr 6sorcwlmuneindn, the applicantbés wri:t

demonstrated that compliance with the minimum lot size development standard is
unreasonable or unnecessary in the circumstances of the case.

2. Has the applicantdés written request adequately dem

environmental planning grounds to justify contravening the development standard?

The applicantés written request seeks to demonstra

planning grounds to justify contravening the Minimum Lot Size development standard as
follows:

There are sufficient environmental planning grounds that demonstrate that the proposed lot
sizes can be achieved without adverse impacts for the following reasons:

A The proposed subdivision would be in conformity

September 2025, as outlined above. Such a factor is considered to constitute a sufficient
environmental ground.

A The proposed subdivision will not alter t
and will, therefore, not alter the streetscape or character of the area.

he exi s

A The proposed subdivision and lot sizes ar consi
occupancy, which has been designed to operate and function independently of each

other.

A The shortfall of |l ot areas wil|l be indiscernibl
subdivided dual occupancy on the subject site would appear no different to the casual

observer than the proposed subdivision.

A The departure to the |l ot size control does not ¢

dwellings to meet or outperform the requirements of the LEP and DCP controls for
building height, FSR, site coverage, landscaping, private open space, wall height, front
and side and rear setbacks, car parking and solar access.

A The proposed subdivision wil.l not alter t
internal amenity of the existing dwellings is not compromised by the proposed lot sizes,

and the proposed subdivision will not impact the amenity of neighbouring and nearby
properties in terms of overshadowing, privacy and view loss.

A The proposal i s ¢ o-Densitg Residertial Bone objectivésandhe& L o w

lot size objectives.

he exi s

A The proposed subdivision represents an orderly a

identified as an object of the Act (Section 1.3 of the EP&A Act, 1979).

Assessing officerds comment
Council has endorsed an interim policy position at its Ordinary Meeting on 23 September 2025
(Report No. CP24/25).

This policy supports the subdivision of approved dual occupancies on lots between 450m?2 and
550m2, provided that the development was approved prior to 01 September 2023 and the site is not
within a heritage area. It is noted the proposed built form is existing and not located within a
conservation area and will generally align with the interim policy adopted by Council in support of
the proposed variation.

I n conclusion, the applicant s wr ithattthene are safficierd s t
environmental planning grounds to justify contravening the development standard.
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Conclusion

On the basis of the above assessment, it is considered that the requirements of Clause 4.6(4) have
been satisfied and that development consent may be granted for development that contravenes the
minimum lot size development standard.

8. Development control plans and policies

8.1. Randwick Comprehensive DCP 2013

D1/26

The DCP provisions are structured into two components: objectives and controls. The objectives
provide the framework for assessment under each requirement and outline key outcomes that a
development is expected to achieve. The controls contain both numerical standards and qualitative
provisions. Any proposed variations from the controls may be considered only where the applicant
successfully demonstrates that an alternative solution could result in a more desirable planning and
urban design outcome.

Council has commenced a comprehensive review of the existing Randwick Development Control
Plan 2013. Stage 1 of the RDCP 2013 review has concluded, and the new RDCP comprising Parts
B2 (Heritage), C1 (Low Density Residential), E2 (Randwick) and E7 (Housing Investigation)
commenced on 1 September 2023. As the subject application was lodged on or after 1 September
2023, the provisions of the new RDCP 2023 are applicable to the proposed development, and the
proposal shall be assessed against the new DCP.

The relevant provisions of the DCP are addressed in Appendix 3.
Housing and Productivity Contribution

The Housing and Productivity Contribution (HPC) came into effect on 1 October 2023 by way of
Ministerial Planning OrdertheA Envi r onment al Pl anning and Assessment
Contri but i on undedsectienrl.4 @f th@ BPE&A Act.

The HPC are intended to capture an intensification of use. The 2024 HPC Ministerial Order captures
Torrens title subdivision; however, regarding medium density residential development , such as
dual occupancies, the HPC generally captures development at the construction stage (rather than
the subdivision stage as under the 2023 HPC Order). Given that the proposal does not involve any
construction, there is no need to look at how HPC units of charge are calculated for the construction
of medium density residential development.

The 2024 Order contains the following regarding calculating HPC units of charge for residential
subdivision:
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12 Calculation of HPC units for residential subdivision

(1) The number of new dwelling lots for residential subdivision is the number of lots
authorised by the development consent, less—

{a) the number of existing potential dwelling lots, and
(b) the number of excluded lots.

Note. Residential subdivision does not include strata subdivision of residential
accommodation.

(2) An existing potential dwelling lot is a lot—

(a) that exists when the development application for the HPC development is
made, and

(b) on which residential accommodation is permitted with development
consent by an environmental planning instrument applying to the land
when the development consent is granted.

(3) A proposed lot is an excluded lof if—

(a) itis shown on the proposed plan of subdivision as intended to be dedicated
for a public purpose such as a public road, public reserve or drainage
reserve, or

(b) the development consent authorises only the carrying out of development
for a purpose other than residential accommodation on the proposed lot, or

{c) the development consent authorises medium or high-density residential
development on the proposed lot, or

(d) there is medium or high-density residential accommodation on the
proposed lot when the development application is made and the
development consent does not authorise its demolition, or

(e) thereis an existing building on the proposed lot that—
(iy  is used for a purpose other than residential accommodation, and
(i)  is not authorised to be demolished by the development consent, or

(f) it is association property within the meaning of the Community Land
Development Act 2021, or

(g) itis only created for the purpose of rectifying an encroachment on an
existing lot.

(4) For the purposes of subclause (3)(d) it does not matter if, as a result of the
proposed subdivision, the residential accommodation existing on the land will no
longer be medium or high-density accommaodation.

In this case the calculations for residential subdivision are likely to be based on Clause 12 subclause
(1), (2), and (3):

(1)  The number of new dwelling lots for residential subdivision is the number of lots
authorised by the development consent, less—
(a) the number of existing potential dwelling lots, and
(b} the number of excluded lots,

Note. Residential subdivision does not include strata subdivision of residential
accommodation.

Therefore, the number of lots authorised would likely be two, minus any existing potential dwelling
lots and excluded lots:

(2) An existing potential dwelling lot is a lot—

(a) that exists when the development application for the HPC development is
made, and

(b) on which residential accommodation is permitted with development
consent by an environmental planning instrument applying to the land
when the development consent is granted.
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(3) A proposed lot is an excluded lot if—

(a) itis shown on the proposed plan of subdivision as intended to be dedicated
for a public purpose such as a public road, public reserve or drainage
reserve, or

(b) the development consent authorises only the carrying out of development
for a purpose other than residential accommodation on the proposed lot, or

(c) the development consent authorises medium or high-density residential
development on the proposed lot, or

(d) there is medium or high-density residential accommodation on the
proposed lot when the development application is made and the
development consent does not authorise its demolition, or

(e) thereis an existing building on the proposed lot that—
(i) is used for a purpose other than residential accommodation, and
(i)  is not authorised to be demolished by the development consent, or

(f) itis association property within the meaning of the Community Land
Development Act 2021, or

(g) itis only created for the purpose of rectifying an encroachment on an
existing lot.

Based on the above, the two (2) HPC units of charge would be reduced by one (1) existing potential
dwelling lot and one (1) excluded lot i resulting in no HPC units of charge for the proposed Torrens
title subdivision. As such, the HPC is not applicable to the proposed subdivision.

9. Environmental Assessment

The site has been inspected, and the application has been assessed having regard to Section 4.15
of the Environmental Planning and Assessment Act, 1979, as amended.

Section 4. 15 | Comments
Consi derati on

Section 4.15 (1)(@)(i) T | See discussion in sections 6 & 7 and key issues below.
Provisions of any

environmental planning

instrument

Section  4.15(1)(a)(ii) 1 | Nil

Provisions of any draft

environmental planning

instrument

Section  4.15(1)(a)(iii) T | The proposal generally satisfies the objectives and controls of the

Provisions of any | Randwick Comprehensive DCP 2013. See table in Appendix 3 and
development control plan the discussion in key issues below

Section 4.15(1)(a)(iiia) T | Not applicable.
Provisions of any Planning
Agreement or draft
Planning Agreement

Section 4.15(1)(a)(iv) T | The relevant clauses of the Regulations have been satisfied.
Provisions of the
regulations

Section 4.15(1)(b) 7 The | The environmental impacts of the proposed development on the
likely impacts of the | natural and built environment have been addressed in this report.
development, including
environmental impacts on | The proposed development is consistent with the dominant
the natural and built | character in the locality.

environment and social and
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Section 4. 15 | Comments
Consideration
economic impacts in the | The proposal will not result in detrimental social or economic
locality impacts on the locality.

Section 4.15(1)(c) T The | The site is located in close proximity to local services and public
suitability of the site for the | transport. The site has sufficient area to accommodate the
development proposed land use and associated structures. Therefore, the site
is considered suitable for the proposed development.

Section 4.15(1)(d) 7 Any | The application was not notified.

submissions made in
accordance with the EP&A
Act or EP&A Regulation

Section 4.15(1)(e) i The | The proposal promotes the objectives of the zone and will not result
public interest in any significant adverse environmental, social or economic
impacts on the locality. Accordingly, the proposal is considered to
be in the public interest.

9.1. Discussion of key issues

Section 2.2 of the Low Density Residential DCP (Part C1) contains the lot frontage width controls
and objectives for dual occupancy development.

Section 2.2(ii) states that the parent lot should be 15m, with a resultant minimum lot width of 7.5m
per lot.

The objectives are:

A To ensure |l and subdivision respects the
and development pattern of the locality

predomin

A To ensure |l and subdivision creates allotments th

to deliver suitable building design and to maintain the amenity of the neighbouring properties

A  To ensure dwellings have suitable scal
complement the streetscape

AL To ensure dual occupancy dwellings do
surrounding properties in terms of visual amenity, solar access and privacy.

The site has a frontage width of more than 15m. The built form was already considered and
approved under DA/747/2015, the approved lot frontages of each dwelling are greater than 7.5m,
being 7.62m.

The proposal is consistent with the objectives listed above.

10. Conclusion

That the application to Torrens Title subdivision be approved (subject to conditions) for the following
reasons:

1 The proposal is consistent with the relevant objectives contained within the RLEP 2012 and
the relevant requirements of the RDCP 2013

1 The proposal is consistent with the specific objectives of the R2 Low Density Residential
zone in that:

o0 It provides for the housing needs of the community.
o0 There are no changes to the approved built form.
0 The proposal will not worsen housing affordability.

e
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1 The scale and design of the proposal is considered to be suitable for the location and is
compatible with the desired future character of the locality.
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Appendix 1: Referrals

1. Internal referral comments:
1.1. Development Engineer
General Comments

There are no objections to the proposal subject to the comments and conditions provided in
this report.

The dual occupancy development was approved under DA/747/2015/A and CC/180/2016/A. A
final occupation certificate was issued on 16/9/2018.
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Appendi x 2: Applicant ds written request

development standard

CLAUSE 4.6 VARIATION REQUEST TO MINIMUM SUBDIVISION LOT SIZE STANDARD
PURSUANT TO CLAUSE 4.1 OF RANDWICK LEP 2012

4-4A Burke Street, CHIFLEY

Tarrens title subdivision of an existing dual occupancy into two lots

PREPARED BY

ABC PLANNING PTY LTD

QCTOBER 2025

seeki
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RANDWICK LEP 2012 - CLAUSE 4.6 EXCEPTION TO DEVELOPMENT STANDARDS

This Clause 4.6 variation request has been prepared to accompany the development application
for Torrens title subdivision of an existing dual occupancy into two lots at 4-4A Burke St, Chifley.

Clause 4.6 of the Randwick LEP 2012 allows the consent authority to grant consent for
development even though the development contravenes a development standard imposed by
the LEP. The clause aims to provide appropriate flexibility in applying certain development
standards.

This Clause 4.6 variation request takes into account the relevant aspects of the Land and
Environment Court judgement in Initial Action Pty Ltd v Woollahra Council (201 7] NSWLEC 1734,
as revised by the NSW Court of Appeal in RebelMH Neutral Bay Pty Limited v North Sydney
Council [20719] NSWCA 130.

It is noted in particular that in the 5J0 decision, the Court at [73] held that "it should be noted cl
4.6 of [LEP]is as much a part of [LEP] as the clauses with development standards. Planning is not
other than orderly simply because there is reliance on cl 4.6 for an appropriate planning
outcome.”

Clause 4.6 is reproduced in full immediately below, and each aspect of the clause is addressed
in this written request.

Clause 4.6 Exceptions to development standards
{1) The objectives of this clause are as follows—
(a) to provide an appropriate degree of flaxibility in applying certain development standards (o
particular development,
{b) to achieve better outcomes for and from developmeant by allowing flexibility in particular
circumstances.
(2] Development consent may, subject to this clause, be granted for development even though the
development wouwld contravene & development standard imposed by this or any other environmental
planning instrument. Howewver, this clause does not apply to a development standard that is expraessly
excluded from the operation of this clause.
(3) Developmeant consent must not be granted to development that contravenes a development
standard unless the consent suthority is satisfied the applicant has demonstrated that—
(a) compliance with the development standard is unreasonable or unnecessary in the
circumstances, and
(b) there are sufficient environmental planning grounds to justify the contravention of the
development standard,
Note—
The Environmental Planning and Assessment Regulation 2021 requires a development application for
development that proposes to contravene a development standard to be accompanied by a document
setting out the grounds on which the applicant seeks to demonstrate the matters in paragraphs (a) and
(b).
(4) The consent authority must keep a record of its assessment carried out under subclause (3).
(3) (Repealed)
(6) Development consant must not be granted under this clause for g subdivision of land In Zone RUT
Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small
Lots, Zone RUE Transition, Zone RS Large Lot Residential, Zone C2 Environmental Conservation, Zoneg
C3 Environmental Management or Zone C4 Enwvironmental Living if—
(&) the subdivision will reswit in 2 or more lots of less than the minimum area specified for such lots

by a development standard, or
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(b) the subdivision will result in at least one lot that is less than 90% of the minimum area specified
for such a lot by a development standard.
(7) (Repealed)
(8) This clause does not allow development consent to be granted for development that would
contravene any of the following—
(a) a development standard for complying development,
(b) a development standard that arises, under the regulations under the Act, in connection with a
commitment set out in a BASIX certificate for a building to which State Environmental Planning
Policy (Building Sustainability Index: BASIX) 2004 applies or for the land on which such a building is
situated,
(c) clause 5.4,
(caa) clause 5.5,
(ca) clause 6.27(4),
(cb), (cc) (Repealed)
(cd) clause 6.31.

Development Standard to be Varied

The proposal seeks a variation to the development standard contained within Clause 4.1 of the
Randwick LEP 2012 and the associated lot size map below.

Figure 1: Minimum Lot Size Map

Clause 4.1 of Randwick LEP 2012 prescribes a minimum subdivision lot size of 275m?. The
proposed Torrens title subdivision of the existing dual occupancy will result in the following lot
sizes:

e 4 Burke Street (lot 1): 215.6m?
e 4A Burke Street (lot 2): 250.9m*
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(b) the subdivision will result in at least one lot that is less than 90% of the minimum area specified
for such a lot by a development standard.
(7) (Repealed)
(8) This clause does not allow development consent to be granted for development that would
contravene any of the following—
(a) a development standard for complying development,
(b) a development standard that arises, under the regulations under the Act, in connection with a
commitment set out in a BASIX certificate for a building to which State Environmental Planning
Policy (Building Sustainability Index: BASIX) 2004 applies or for the land on which such a building is
situated,
(c) clause 5.4,
(caa) clause 5.5,
(ca) clause 6.27(4),
(cb), (cc) (Repealed)

(cd) clause 6.31.

Development Standard to be Varied

The proposal seeks a variation to the development standard contained within Clause 4.1 of the
Randwick LEP 2012 and the associated lot size map below.

12 February 2026

Figure 1: Minimum Lot Size Map

Clause 4.1 of Randwick LEP 2012 prescribes a minimum subdivision lot size of 275m?. The
proposed Torrens title subdivision of the existing dual occupancy will result in the following lot
sizes:

e 4Burke Street (lot 1): 215.6m?
e 4A Burke Street (lot 2): 250.9m*
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Figure 2: Excerpt of the proposed Torrens title subdivision plan of Lots 1 and 2

The proposed lot areas do not comply with the Randwick LEP 2012 minimum lot size
development standard, representing the following wariation from the numerical lot size
development standard in the LEP:

s 4 Burke Street (lot 1): 59.4sgm (21.6%)
e 4A Burke Street (lot 2): 24.1sqm variation (B.76%)

Justification for Contravention of the Development Standard

This written request is considered to justify the contravention of the development standard and
addresses the matters required to be demonstrated by clause 4.6(3), of which there are two
aspects. Both aspects are addressed below:

4.6{3)(a) compliance with the development standard is unreasonable or unnecessary in the
circumstances

« Torrens title subdivision would be consistent with the Council Resolution of 23
September 2025, which resolved to prepare a planning proposal to amend RLEP to permit
subdivision of existing or approved dual occupancies on parent lots between 450-
550sgm that were approved priorto 1 September 2023 (gazettal date of Amendment No.9
of RLEP). The existing dual occupancy has a parent lot of 466.5sqm and was approved on
29 December 2015, thereby satisfying the criteria from the Council Resolution. The
resolution also stated that Council adopt an interim policy position allowing Council to
consider and approve variations to the development standard relating to minimum
subdivision lot size for affected attached dual cccupancies in the R2 zone, until an
amendment to the Randwick Local Environmental Plan 2012 is gazetted. Given the

4
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above, enforcement of the minimum lot size would be both unreasonable and
unnecessary in such circumstances.

The existing un-subdivided dual occupancy on the subject site would appear no different
to the casual observer than the proposed subdivided dual occupancy. The proposed
subdivision will not alter the existing dwellings' bulk, scale or appearance. The lot size
variation will, therefore, be indiscernible from the public domain. The following photos
include the subject dual occupancy and other dual occupancies previously approved for
subdivision at 3 Burke Street and 11 Burke Street. The lot size variation would be
indiscernible when observing both dual occupancies in the streetscape and when viewed
from surrounding properties. The subject building appears no different from subdivided
dual occupancies.

Figure 3: Subject dual occupancy sought to be subdivided at 4 Burke Street
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Figure 4: Attached dual occupancy at 3 and 3A Burke Street, previously approved for Torrens title
subdivision

Figure 5: Attached dual occupancy at 11 Burke Street, previously approved for Strata title
subdivision

* The proposalrepresents a more orderly and viable outcome with Torrens title subdivision
and unfettered lots, which is preferred over strata or company title of dual occupancy or
no subdivision.
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* The proposed subdivision and lot sizes are considered suitable for the existing dual
occupancy, designed to operate and function independently of each other.

# The departure from the lot size control does not compromise the ability of the existing
dwellings to meet or outperform the requirements of the LEP and DCP controls for
building height, FSR, site coverage, landscaping, private open space, wall height, front,
side and rear setbacks, car parking and solar access.

* The proposed subdivision will not alter the existing dwellings on the site. Therefore, the
internal amenity of the existing dwellings is not compromised by the proposed lot sizes,
and the proposed subdivision will not impact the amenity of neighbouring and nearby
properties in terms of overshadowing, privacy and view loss.

s Despite the proposed lots being under the minimum lot size, it has been demonstrated
that the site can accommaodate the existing dwellings. The proposed subdivision will not
alter the streetscape or character of the area.

* Despite the non-compliance with the lot size control, the proposal achieves the
objectives of the lot size development standard and the R2 zoning.

Despite the non-compliance with the lot size control, the proposal achieves the objectives of the
development standard and the zoning, as demonstrated in the following table:

Objectives Assessment
fa) to minimise any likely adverse impact | The proposed subdivision will not alter the existing
of subdivision and development on the | dwellings on the site. Therefore, the proposed lot sizes and

amenity of neighbouring propertias, subdivision will not impact the amenity of neighbouring
properties in terms of overshadowing, privacy and view
loss,

The effect of the subdivision would be indiscernible from
the approved development, which has two dwellings with
two front doors, two letterboxes, two driveways and is
fenced in between. The dwellings would appear as two
separate and divided dwellings when viewed from Burke
Street and the surrounding properties.

On this basis, the variation to the lot size control would not
cause any conflict with the objective.

(b) to  ensure that lot sizes allow | Despite the non-compliant lot sizes, the proposed
development to be sited to protact natural | subdivision will not result in any unreasonable impacts on
or cultural features, including heritage naturlalorculturalfeatures.

itams, and to refain special features such
as trees and views, The =ite does not contain any natural features nor any
heritage-listed items, and is not adjacent to any heritage
items. The subdivision is sought for a standard urban
allotment which is comparable to numerous attached dual
occupancies in Chifley and adjoining suburbs,

7
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Furthermore, no views of trees are affected by the
proposed subdivision.

On this basis, the variation to the lot size control would not
cause any conflict with the objective.

{c) to ensure that lot sizes are able to
gccommodate development that is
suitable for its purpose.

Objectives

The proposed subdivision is considered suitable for the
existing dual occupancy which has been designed to
opearate and function independently of each ather,

The depanuras from the lot size control do not compromise
the existing dwellings' ability to meet or outperform the
requirements of the LEP and DCP controls for building
height, FSR, site coverage, landscaping, private open
space, wall height, front, side, and rear sethacks, car
parking, and solar access.

The proposed subdivision will not alter the existing
dwallings on the site, Therefora, the internal amenity of the
existing dwellings is not compromised by the proposed lot
sizes, and the proposed subdivision will not impact the
amenity of neighbouring and nearby properties in terms of
overshadowing, privacy and view loss.

On this basis, the variation to the Lot size control would not
cause any conflict with the objective.

Assessment

«  To provide for the housing needs of
the community within & low-density
residential environment.

« To enable other land uses that
provide facilities or services to meat
the day to day needs of residents.

« Torecognise the desirable elements
of the existing streetscape and built
form or, in precincts undergoing
transition, that contribute to the
desired future character of the area.

+« Toprotect the amenity of rasidents.

s Toencourage housing affordability.

¢« TJo enable small-scale business
usaes in  existing commercial
buildings.

The proposed Torrens title subdivision of the existing dual
occupancy is permissible within the R2 Low-Density
Residential zone.

The proposed lot size wvariation does not raise any
inconsistency with the proposal’s ability to achieve the
objectives of the R2 Low-Density Residential zone.

The proposal aligns with the zone's objectives by
continuing to provide for the community's housing needs
within a low-density residential environment.

The proposed subdivision will not alter the existing
dwellings on the site and will, therefore, not have an
adverse amaenity impact on the existing dwellings,
surrounding properties or streetscape along both sides of
Burke Street.

The proposed subdivision is considered suitable for the
existing dual occupancy designed to operate and function
independently of each othar.

The proposal will not inhibit other land uses to be provided
in the area that provides facilities or services to meet the
day-to-day needs of residents.
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Therefore, it is considered that the proposed development
satisfies the zone objectives, notwithstanding the minor
height variation.

Based on the above assessment, strict compliance with the LEP lot size standard is considered
unreasonable and unnecessary in this instance.

4.6(3)(b) there are sufficient environmental planning grounds to justify contravening the dewvelopment
standard

Assessment: There are sufficient environmental planning grounds that demonstrate that the
proposed lot sizes can be achieved without adverse impacts for the following reasons:

« The proposed subdivision would be in conformity with the Council resolution of 23
September 2025, as outlined above. Such a factor is considered to constitute a sufficient
environmental ground.

s The proposed subdivision will not alter the existing dwellings' bulk, scale or appearance
and will, therefore, not alter the streetscape or character of the area.

* The proposed subdivision and lot sizes are considered suitable for the existing dual
occupancy, which has been designed to operate and function independently of each
other.

* The shortfall of lot areas will be indiscernible from the public domain. The existing un-
subdivided dual occupancy on the subject site would appear no different to the casual
observer than the proposed subdivision.

¢ The departure to the lot size control does not compromise the ability of the existing
dwellings to meet or outperform the requirements of the LEP and DCP controls for
building height, FSR, site coverage, landscaping, private open space, wall height, front
and side and rear setbacks, car parking and solar access.

*» The proposed subdivision will not alter the existing dwellings on the site. Therefore, the
internal amenity of the existing dwellings is not compromised by the proposed lot sizes,
and the proposed subdivision will not impact the amenity of neighbouring and nearby
properties in terms of overshadowing, privacy and view loss.

+ The proposal is consistent with the R2 Low-Density Residential Zone objectives and the
lot size objectives.

* The proposed subdivision represents an orderly and economic use of the site, which is
identified as an object of the Act (Section 1.3 of the EP&A Act, 1573).

Based on the above, there are sufficient environmental grounds to permit the lot size variations
in this instance.
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Conclusion

This Clause 4.8 variation request is considered to adequately address the relevant matters under
Clause 4.6 and demonstrates that compliance with the development standard is unreasonable
and unnecessary in the circumstances (Clause 4.6(3)(a)} and that there are sufficient
environmental planning grounds to justify contravening the development standard (Clause
4.6(3)(b)).

For reasons mentioned herein, this Clause 4.6 variation is forwarded in support of the proposed

subdivision at 4-4A Burke St Chifley. The consent authority is requested to look upon it
favourably.

10
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Appendix 3: DCP Compliance Table

3.1 Part Cl: Low Density Residential (dated 27 June 2023)

DCP Control Proposal Compliance
Clause (Yes/No/NA/
Conditioned)
Classification Zoning = R2
2 Site planning
2.1 Minimum lot size
Minimum lot size LEP 2012 = 275m 2 Lot 1 (north-east) | No, refer to section
250.7sgm. 7
Lot 2 (south-west)
215.8sgm.
2.2 Lot Frontage

i) The minimum frontage widths for
subdivision of lots must meet the
following:

Low density heusing type Zone Parent lot Resulting lot
following

subdivision

12m per

Dwelling houses. R2 24m dwelling

Dwelling houses. R3 18m 9m per dwelling

R2, R3 and where 15m 7.5m per

Semi-detached dwellings ‘permissible dwelling

iii) Any subdivision of land must not create
battle-axe or hatchet shaped
allotments for the purposes of

dwelling houses, semi-detached
dwellings or dual occupancies
(attached).

Approx minimum frontage
of Lot 1 and 2 = 7.62m

The proposed subdivision
does not create battle-axe
or hatched shaped
allotments

Yes

Yes

Responsible officer:

File Reference:

DA/1192/2025

Mia Liu, Environmental Planning Officer
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Development Application Report No. D2/26

Subject:

Executive Summary

Proposal:

Ward:
Applicant:
Owner:

Cost of works:

Reason for referral:

Recommendation

37 Beach Street, Clovelly (DA/138/2025/B)

Section 4.55(2) Modification to the approved development including
mirroring of the fire stair, enlargement of the basement and lowering of
the basement finished floor level, addition of 2 parking spaces, internal
amendments to units, amendments to window sizes/locations, first floor
rear balcony extension, provision of new skylights, changes to first floor
front facade, hydrant booster re-location, amendments to tree
management plan, driveway extension to the lower level and extension of
side awning.

North Ward

Rob Meyerson

Pollyco Development Pty Ltd
$3,886,354

This Modification is referred to the Randwick Local Planning Panel
(RLPP) because it is made under Section 4.55(2) of the Act and proposes
amendments to a condition of development consent recommended in the
Council assessment report but which was amended by the RLPP.

That the RLPP, as the consent authority, approve the application made under Section 4.55 of the
Environmental Planning and Assessment Act 1979, as amended, to modify Development
Application No. DA/138/2025 for Section 4.55(2) Modification to the approved development
including mirroring of the fire stair, enlargement of the basement and lowering of the basement
finished floor level, addition of 2 parking spaces, internal amendments to units, amendments to
window sizes/locations, first floor rear balcony extension, provision of new skylights, changes to
first floor front fagade, hydrant booster re-location, amendments to tree management plan,
driveway extension to the lower level and extension of side awning, at No. 37 Beach Street,
Clovelly, in the following manner:

i Amend Condition 1 to read:

1. Development must be implemented substantially in accordance with the plans and

supporting

documentation |isted below and

except where amended by Council in red and/or by other conditions of this consent:

Received
Plan Drawn by Dated by Council
Site Plan DA100 [04] Common Office | 05/11/2025 | 19/01/2026
Basement Plan DA200 [05] Common Office | 19/01/2026 | 19/01/2026
Ground Floor Plan DA201 [04] Common Office | 05/11/2025 | 19/01/2026
First Floor Plan DA202 [04] Common Office | 05/11/2025 | 19/01/2026
Second Floor Plan DA203 [04] Common Office | 05/11/2025 | 19/01/2026
Roof Plan DA204 [04] Common Office | 05/11/2025 | 19/01/2026
Driveway Plan DA205 [04] Common Office | 05/11/2025 | 19/01/2026
Second Plan RCP [04] Common Office | 05/11/2025 | 19/01/2026
West Elevation DA300 [04] Common Office | 05/11/2025 | 19/01/2026
East Elevation DA301 [04] Common Office | 05/11/2025 | 19/01/2026
North Elevation DA302 [04] Common Office | 05/11/2025 | 19/01/2026
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Roof DA602 [04]

South Elevation DA303 [04] Common Office | 05/11/2025 | 19/01/2026
Long Section DA400 [05] Common Office | 19/01/2026 | 19/01/2026
Short Section DA401 [05] Common Office | 19/01/2026 | 19/01/2026
Short Section Sketches DA402 [05] | Common Office | 19/01/2026 | 19/01/2026
Materials Schedule DA504 [04] Common Office | 05/11/2025 | 19/01/2026
Window Schedule 1 Ground Common Office | 05/11/2025 | 19/01/2026
DAG600 [04]

Window Schedule i First DA601 Common Office | 05/11/2025 | 19/01/2026
[04]

Window Schedule i Second & Common Office | 05/11/2025 | 19/01/2026

BASIX Certificate No.

Dated

Received by Council

1819001M

27 October 2025

14 November 2025

In the event of any inconsistency between the approved plans and supplementary
documentation, the approved drawings will prevail.

Condition Reason: To ensure all parties are aware of the approved plans and supporting
documentation that applies to the development.

(Condition amended i 26/06/2025 7 DA/138/2025/A T PAN-546839)
(Condition amended i 12/02/2026 1 DA/138/2025/B i PAN-588409)

i Amend Condition 2 to read:

The Architectural Drawings approved under Condition 1 must be amended as follows.

Amended

document s
Assessment prior to the issue of a construction certificate.

mu st

be

provided

to

and a

1 Amend all relevant architectural drawings to increase the ceiling height of second floor

unitos
more than 300mm.

l'iving/dining/kitchen

area u

The resulting roof form adjoining the southern elevation of the second floor unit
living/dining/kitchen area must incorporate a mansard style roof.

p to a

1 Laundry facilities are to be reintroduced to the empty space directly south of the lift area on

the first floor plan.

Condition Reason: To require amendments to the plans endorsed by the consent authority
following assessment of the development.

(Condition amended i 12/02/2026 i DA/138/2025/B i PAN-588409)

Attachment/s:

1., RLPP Dev Consent Conditions (med density res) - DA/138/2025/B - 37 Beach Street,
CLOVELLY NSW 2031 - DEV - Common Office
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Subject Site

Submissions received

North

Locality Plan

1. The Modification

This report will assess DA/138/2025/B (the Modification) for 37 Beach Street, Clovelly (the Subject
Site) against the relevant heads of consideration under Section 4.55 of Environmental Planning and
Assessment Act 1979 (the Act).

This Modification is referred to the Randwick Local Planning Panel (RLPP) because it is made under
Section 4.55(2) of the Act and seeks to modify a condition which was previously amended and
approved by the RLPP.

DA/138/2025 was originally referred to the RLPP because it contravened the development standard
for floor space ratio by more than 10%

Condition 1 was proposed to the RLPP as follows.
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GENERAL CONDITIONS

Condition

Approved plans and documentation
Development must be implemented substantially in accordance with the plans and
supporting documentation listed below and endorsed with Council's approved stamp,
except where amended by Council in red and/or by other conditions of this consent:

Plan

Drawn by

Received
Dated by Council

Site Plan DA100 [01]

Common Office

29/05/2025 | 30/05/2025

Basement Plan DA200 [01]

Common Office

29/05/2025 | 30/05/2025

Ground Plan DA201 [01]

Common Office

29/05/2025 | 30/05/2025

First Plan DA202 [01]

Common Office

29/05/2025 | 30/05/2025

Second Plan DA203 [01]

Common Office

29/05/2025 | 30/05/2025

Roof Plan DA204 [01]

Common Office

29/05/2025 | 30/05/2025

Driveway Plan DA205 [01]

Common Office

29/05/2025 | 30/05/2025

Second Plan RCP DA250 [01]

Common Office

29/05/2025 | 30/05/2025

West Elevation DA300 [01]

Common Office

29/05/2025 | 30/05/2025

East Elevation DA301 [01]

Common Office

29/05/2025 | 30/05/2025

North Elevation DA302 [01]

Common Office

29/05/2025 | 30/05/2025

South Elevation DA303 [01]

Common Office

29/05/2025 | 30/05/2025

Long Section DA400 [01]

Common Office

29/05/2025 | 30/05/2025

Short Section DA401 [01]

Common Office

29/05/2025 | 30/05/2025

Short Section Sketches DA402 [01]

Common Office

29/05/2025 | 30/05/2025

Materials Schedule DA504 [01]

Common Office

29/05/2025 | 30/05/2025

Window Schedule — Ground
DAG00 [01]

Common Office

29/05/2025 | 30/05/2025

Window Schedule — First DAG01
[01]

Common Office

29/05/2025 | 30/05/2025

Window Schedule — Second &
Roof DA602 [01]

Common Office

29/05/2025 | 30/05/2025

BASIX Certificate No.

Dated

Received by Council

1782563M

06 February 2025

21 February 2025

In the event of any inconsistency between the approved plans and supplementary
documentation, the approved drawings will prevail.

Figure 17 DA/138/2025 7 proposed conditions. (D05729070 in TRIM)
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* Amend condition 1 to read as follows:

Approved plans and

documentation

1. Development must be implemented substantially in accordance with the plans and supporting
documentation listed below and endorsed with Council's approved stamp, except where amended by
Council in red and/or by other conditions of this consent:

Plan Drawn by Dated gecelvgd by
ouncil

Site Plan DA100 [01] Common Office 29/05/2025 30/05/2025
Basement Plan DA200 [01] Common Office 29/05/2025 30/05/2025
Ground Plan DA201 [01] Common Office 29/05/2025 30/05/2025
First Plan DA202 [01] Common Office 29/05/2025 30/05/2025
Second Plan DA203 [01] Common Office 29/05/2025 30/05/2025
Roof Plan DA204 [01] Common Office 29/05/2025 30/05/2025
Driveway Plan DA205 [01] Common Office 29/05/2025 30/05/2025
Second Plan RCP DA250 [01] Common Office 29/05/2025 30/05/2025
West Elevation DA300 [01] Common Office 29/05/2025 30/05/2025
East Elevation DA301 [01] Common Office 29/05/2025 30/05/2025
North Elevation DA302 [01] Common Office 29/05/2025 30/05/2025
Randwick City Council Page 1
South Elevation DA303 [01] Common Office 29/05/2025 30/05/2025
Long Section DA400 [01] Common Office 29/05/2025 30/05/2025
Short Section DA401 [01] Common Office 29/05/2025 30/05/2025
Short Section Sketches DA402 [01] Common Office 29/05/2025 30/05/2025
Materials Schedule DA504 [01] Common Office 29/05/2025 30/05/2025
Window Schedule — Ground DA600 [01] Common Office 29/05/2025 30/05/2025
Window Schedule — First DA601 [01] Common Office 29/05/2025 30/05/2025
Window Schedule — Second & Roof DA602 | Common Office 29/05/2025 30/05/2025
[01]

BASIX Certificate No. Dated Received by Council

1782563M 06 February 2025 21 February 2025

referenced above.

Note: equally applicable to plans

In the event of any inconsistency between the approved plans and supplementary documentation, the
approved drawings will prevail.

Figure 27 RLPP Action Item 7 12/06/2025 1 Condition 1 amendment.

Condition 1 was amended by the RLPP to read as above in Figure 2 (difference highlighted).

Accordingly, the Application must be referred back to the RLPP for determination.

2.

The Subject Site is zoned R2, being located at 37 Beach Street, Clovelly. It is legally identified as
Lot 1 in Deposited Plan 721642 (beings Lots 1-4 in Strata Plan 45039). By survey the Subject Site

Site Description and Locality

measures 445.8sgm, addressing Beach Street through a 12.19 metre frontage.

The Subject Site is regular in shape and is improved by an existing two storey RFB, readily
dent i

fiabl e

t hrough

the Randwick Local Government Area.

Surrounding development consists of a mix of low and medium density dwellings, with three RFBs
being located opposite the Subject Site on Beach Street. Supporting commercial uses are located

i ts

bri

c k

exterior and

approximately 70 metres north of the Subject Site along Clovelly Road.
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3. Details of Current Approval
BA/743/1964 was determined crica 1964 and approved the construction of the existing RFB.

DA/155/1991 was determined circa 1991 for strata subdivision of the existing RFB into four separate
lots.

DA/138/2025was deter mined on 12 June 2 0d@nwlitidnyf existing RLPP. It
buildings, tree removal and constrcution of a 3-storey residential flat building with basement level

containing three (3) residential apartments, four (4) car parking spaces, installation of a swimming

pool for the ground floor apartment, new front fencing and detached awning, associated ancillary

and landscaping works (Variation to Floor Space Ration Development Standard).

DA/138/2025/A was determined on 26 June 2025 by Council. It approved modification to condtiion
1 to correct an administrative error.

3.1 Revisions to the Modification

The Modification was amended through agreement between Council and the Applicant during
assessment to reduce the scope of the basement / excavation and increase proposed deep soil
permeable surfaces.

The figures below display the previous and current proposed basements.

Amendment to the basement layout has resulted in proposed deep soil increasing from 93.06 to
become 108. 34. Mi ni mum deep soil required is 107.07s0q

Figure 37 Previous (top) and proposed (bottom) basement plan (souce: Common Office, dated 19/01/2025)
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4.

Proposal

The Modification seeks to amend the drawings approved under Condition 1 of DA/138/2025 and its
subsequent modifications to facilitate the following.

© © N o

Mirror/Flip the fire stairs which lead from the basement to second floor;
Enlarge the basement by approximately 22sgm;
a. Relocation of bicycle and motorbike spaces as well as bulky waste and plant room;
Provide two new car spaces (how six total);
Internal reconfiguration to units as follows;
a. Ground floor unit;
i. Internal wall reconfigurations;
ii. Enlargement of bedroom 1 to become master bedroom with reconfigured ensuite;
iii. Minor size reduction to bedroom 2;
iv. New location for bedroom 3 and new adjacent ensuite;
v.Pantry amended to accommodate pantry and power room;
b. First floor unit;
i. Internal wall reconfigurations;
ii. Enlargement of bedroom 1 to become master bedroom with reconfigured ensuite;
iii. Minor size reduction to bedroom 2;
iv. Bedroom 2 reduced in size to 2.9m x 3.0m
v.Bedroom 3 ensuite reconfigured to shared bathroom;
vi. Pantry amended to accommodate pantry and power room;

vii. Removal of laundry facilities i to be added back via condition as other units provide
these facilities. Appears to be an oversight as this area previously provided laundry
facilities;

c. Second floor unit

i. Internal wall reconfigurations;

ii. Laundry moved and bathroom reconfigured;

iii. Master bedroom enlarged with reconfigured ensuite;

iv. Bedroom 2 reduced in size to 2.9m x 2.7m;

v. Front balcony enclosed and reconfigured to provide bath and shower;
Amendment to window size and locations as follows;
a. West elevation (street facing windows) sizes adjusted to be consistent;
b. Northern elevation window adjustments;
c. Southern Elevation window adjustments;
First floor rear balcony extended from 1.8m to 2.3m. Increased size of rear planter;
First floor facade moved forward by approximately 300mm;
Three new roof skylights and move two existing skylights;

Gross floor area increased from 366.11sgm to 368.49sqm (2.38sgm increase);

. Front setback hydrant booster moved south;
11.

Angled splay to front fence instead of curve;
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12. Total landscaped area increased from 236.45sgm to become 246sgm (9.55sgm increase);
13. Increased tree root encroachment to tree 1 due to increased basement excavation;

14. Lower the basement RL from 33.99 to become 33.79;

15. Driveway extension within basement;

16. Rear ground floor verandah area reduced from 14sqm to 8sqm. Replaced with deep soil;
17. Fence screened elevations changed to wall tiles; and

18. Entry awning extended to cover larger area.

The Figures below illustrate the scope of changes.

| , \
= —_————— e

Figure 47 Proposed basement plan (souce: Common Office, dated 19/01/2025)

)
‘ ) ‘l 2,314 mm (&

Figure 67 Proposed first floor plan (source: Common Office, dated 5/11/2025)
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Figure 77 Proposed second floor plan (source: Common Office, dated 5/11/2025
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Figure 81 Proposed roof plan (source: Common Office, dated 5/11/2025)
SUBJECT SITE: < ( SUBJECT SITE:
37 BEACH ST 37 BEACH ST
= = >T >T
g g :
o oo o @@ : ) g %I B ® %l
i : \ g i
RL@% FRLAS.; i PRL45.79 e ﬁ > : PRL 45.79 PRL 4599 | RL&N
PRLASAD gy 4428% 3 RL4486 . |
erLanzs b < v | PRL 45.49 |
RL&Q& v }\ | .
2 > | il FL 42.95
b e e | |
AUIERLRIURRN TRER00E OBORRRA 1R VERELRAR B0 H O OE RL"““E‘ ! I
_—l j oy i
T + | > | |
| / . !
)
\,.A\_/\/\_/\/\_/\/\,/\/\_/\/\./\/\_/j K

Figure’ 9i Pfobosed east (ieﬁ) & west (riQHt) elevations (source: Common Office, dated 5/11/2025)
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Figure 107 Proposed north elevation (source: Common Office, dated 5/11/2025)
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Figure 117 Proposed south elevation (source: Common Office, dated 5/11/2025)
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Figure 127 Proposed Long Section (source: Common Office, dated 19/01/2025)

5. Section 4.55 Assessment

Under the provisions of Section 4.55(2) of the Act, as amended, Council may only agree to a
modification of an existing Development Consent if the following criteria have been complied with:-
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1. itis satisfied that the development to which the consent as modified relates is substantially
the same development as the development for which the consent was originally granted and
before that consent as originally granted was modified (if at all), and

2. it has consulted with any relevant public authorities or approval bodies, and

3. it has notified the application & considered any submissions made concerning the proposed
modification

An assessment against the above criteria is provided below:
1. Substantially the Same Development

Council is satisfied that the Modification would result in a development which is substantially the
same as that for which consent was originally granted.

2. Consultation with Other Approval Bodies or Public Authorities:

The development is not integrated development or development where the concurrence of another
public authority is required.

3. Notification and Consideration of Submissions:

The owners of adjoining and likely affected neighbouring properties were notified of the proposed
development in accordance with the Randwick Community Engagement Strategy.

No submissions were received during the course of assessment.
6. Planning Instruments
6.1 State Environmental Planning Policy (Housing) 2021

Chapter 4 i Design of Residential Apartment Developments

Chapter 4 of SEPP (Housing) applies to Residential Flat Buildings (RFB) which are at least three
storeys and contain at least four dwellings.

The Modification maintains the previously approved RFB which is three storeys with three dwellings.
Accordingly, Chapter 4 does not apply.

6.2 State Environmental Planning Policy (Biodiversity and Conservation) 2021

Chapter 2 of the SEPP applies to the Application and subject site. The aims of this Chapter are:
(a) to protect the biodiversity values of trees and other vegetation in non-rural areas of
the State, and
(b) to preserve the amenity of non-rural areas of the State through the preservation of
trees and other vegetation.

Council considers the previous satisfaction of the SEPP to be maintained through the Modification.

6.3 State Environmental Planning Policy (Resilience and Hazards) 2021

The provisions of the Resilience and Hazards SEPP require Council to consider the likelihood that

the Subject Site has previously been contaminated and to address the methods necessary to

remediate the Subject Site.

Council considers the previous satisfaction of the SEPP to be maintained through the Modification.

6.4 Randwick Local Environmental Plan (ver. 31/10/2025)
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The Subject Site is zoned Residential R2 Low Density Residential under RLEP 2012. Within that
zone development for the purpose of a RFB is prohibited as a non-specified use.

2 Permitted without consent
Home occupations; Recreation areas

3 Permitted with consent
Bed and breakfast accommodation; Boarding houses; Building identification signs: Business identification signs; Business premises; Centre-
based child care facilities; Community facilities; Dual occupancies (attached); Dwelling houses; Group homes; Health consulting rooms; Home-,
based child care; Home businesses; Home industries; Office premises; Oyster aquaculture; Passenger transport facilities; Places of public
worship; Pond-based aquaculture; Recreation facilities (indoor); Recreation facilities (outdoor); Respite day care centres; Restaurants or cafes;
Roads; Semi-detached dwellings; Shops; Tank-based aquaculture

4 Prohibited

Funeral homes; Any other development not specified in item 2 or 3

Figure 1371 R2 permitted and prohibited uses (source: RLEP 2012, ver. 31/10/2025)

The Subject Site benefits from existing use rights as set out by Part 4, Division 4.11 of the Act.

Section 4.67 of the Act provides that Environmental Planning and Assessment Regulation 2021 (the
Regulations) may make provisions for the carrying out of works to a building that benefits from
existing use rights.

Clause 163 of the Regulations provides that an existing use may be rebuilt. Clause 166 of the
Regulations provides the requirements for rebuilding of an existing use.

DA/138/2025 was previously found to satisfy the criterion for rebuilding of an existing use under the
Regulations. It was further found to be satisfactory with regard to Stromness Pty Limited v Woollahra
Municipal Council [2006] NSWLEC 587.

Council considers the previous satisfaction of the existing use rights to be maintained through the
Modification.

Compliance
Description Council Standard Proposed P
(Yes/No/NA)
Cl. 4.1 Minimum Lot Size S
(subdivision) 275sgm 445.8sgm (no change) (N/A no subdivision)
Cl 4'.3 Height of Building 9.5 Metres 8.91 Metres Yes
(Maximum)
Cl. 4.4 Floor Space Ratio . . Noi see
(Maximum) 0.5:1 (222.9sqm) 0.88:1 (394.49sqm) assessment below

DA/138/2025 was approved with a total gross floor area of 366.11sgm. The Modification seeks to
increase the total gross floor area of the development by 28.38sqm to become 394.49sgm. The
below Figures demonstrate the areas (in pink) where the additional gross floor area will occur.

The only visible portion of the gross floor area to the streetscape is the result of the 300mm front
setback decrease to the first floor facade.

The two additional carspaces proposed are in excess of the minimum required by Council and so
must be counted. These carspaces and the additional staircase gross floor area to the second floor
would not alter the envelope of the development. These aspects are, for all intents and purposes of
this development application, a technical increase with no physical effects upon the approved
building envelope of the development.

Based on the above, an assessment of the additional proposed gross floor area against the relevant
floor space ratio objectives is provided below.

(a) to ensure that the size and scale of development is compatible with the desired future
character of the locality,
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The size and scale of the development is suitably in line with that previously deemed acceptable.
The difference in scale resultant from the first floor being brought forward 300mm would be an
imperceptible change.

(b) to ensure that buildings are well articulated and respond to environmental and energy
needs,

The building continues to be well articulated and responds to environmental and energy needs.

(d) to ensure that development does not adversely impact on the amenity of adjoining and
neighbouring land in terms of visual bulk, loss of privacy, overshadowing and views.

The additional gross floor area is not considered to result in an unreasonable visual bulk, privacy
impact, shadow impacts, or view impacts.

Figure 147 Proposed basement plan additional GFA.
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Figure 157 New proposed GFA calculation (source: Common Office, dated 5/11/2025)
6.5 Randwick Comprehensive Development Control Plan 2013
Part B4: Landscaping and Biodiversity

Council is satisfied that the proposed development continues to meet the landscape requirements
in accordance with Part B4 of RDCP 2013

Part B6: Recycling and Waste Management

Council is satisfied that the proposed development continues to meet waste requirements in
accordance with Part B6 of RDCP 2013.

Part B7: Transport, Traffic, Parking and Access

Council is satisfied that the proposed development continues to meet the parking requirements in
accordance with Part B7 of RDCP 2013.

Minimum required parking is four spaces. Six spaces proposed (two additional) through the
modification. Those additional spaces have been calculated to contribute to gross floor area.
Council 6s devel opment engineer wa s kirgjaspaces wered t he
suitable.
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Part B8: Water Management

Council is satisfied that the proposed development continues to meet the water management
requirements in accordance with Part B8 of RDCP 2013.

Part B10: Foreshore Scenic Protection Area
g;ﬁse Controls Application Compliance
i) Consider visual presentation to the
surrounding public domain, including i) Presentation to the
streets, lanes, parks, reserves, surrounding area
foreshore walkways and coastal areas. S#bStam',a”y lthe same zs
All elevations visible from the public that previously approved.
) domain must be -ar.ticulated. . ii) No outbuildings. Yes
ii) Integrated outbuildings and ancillary
structures with the dwelling design iii) Colour scheme
(coherent architecture). maintained with light and
iii) Colour scheme complement natural neutral hues.
elements in the coastal areas (light
toned neutral hues). iv) Not proposed.
iv) Must not use high reflective glass .
v) Use durable materials suited to coast v) No change to previous
: . . approved materials.
vi) Use appropriate plant species
vii) Provide deep soil areas around vi) Plant species generally
buildings maintained.
viii) Screen coping, swimming and spa
pools from view from the public domain. | vii) Deep soil continues to
ix) Integrate rock outcrops, shelves and comply.
large boulders into the landscape )
design vm). rear pool location
X) Any retaining walls within the foreshore maintained.
area (that is, encroaching upon the ix) N/A
Foreshore Building Line) must be
constructed or clad with sandstone. x) N/A
Section C2: Medium Density Residential
DCP Control Application Compliance
Clause (Yes/No/NA/
Conditioned)
2. Site Planning
2.1 Site Layout Options
Site layout and location of buildings must
be based on a detailed site analysis and | No change. No change.
have regard to the site planning guidelines
for:
1 Two block / courtyard example
1 T-shape example
1 U-shape example
1 Conventional example
2.2 Landscaped open space and deep soil area
2.2.1 Landscaped open space
A minimum of 50% of the site area is to be
landscaped open space. Minimum = 222.9sgm Yes
DA/138/2024 = 236.45sgm
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DCP Control Application Compliance
Clause (Yes/No/NA/
Conditioned)
Proposed = 246sgm.
9.55sgm increase.
2.2.2 Deep soil area
(i) A minimum of 25% of the site area
should incorporate deep soil areas | Minimum = 111.45sgm. Minor non-
sufficient in size and dimensions to | DA/138/2025 = 107.07sgm. compliance
accommodate trees and significant | Proposed = 108.34 and net
planting. increase -
1sgm increase compared to
o acceptable
original approval.
(i) Deep soil areas must be located at
ground level, be permeable, capable
for the growth of vegetation and large
trees and must not be built upon, | Areas counted achieve the Yes
occupied by spa or swimming pools or | definition.
covered by impervious surfaces such
as concrete, decks, terraces,
outbuildings or other structures.
(i) Deep soil areas are to have soft
landscaping comprising a variety of Achieved. Yes
trees, shrubs and understorey
planting.
(iv) Deep soil areas cannot be located on
structures or facilities such as .
o Basement below avoided for
basements, retaining walls, floor : Yes
. . calculation.
slabs, rainwater tanks or in planter
boxes.
(v) Deep soil zones shall be contiguous
with the deep soil zones of adjacent | Deep soil is contiguous. Yes
properties.
2.3 Private and communal open space
2.3.1 Private open space
Private open space is to be:
(i) Directly accessible from the living | No change other than increase
area of the dwelling. to first floor balcony size and
(i) Open to a northerly aspect where | conversion of level 2 front
possible so as to maximise solar | balcony to shower/bath. Remains
access. suitable
(i) Be designed to provide adequate | Level 2 to retain rear balcony.

privacy for residents and where
possible can also contribute to
passive surveillance of common
areas.

For residential flat buildings:

(vi)

(vii)

Each dwelling has access to an area
of private open space in the form of a
courtyard, balcony, deck or roof
garden, accessible from within the
dwelling.

Private open space for apartments
has a minimum area of 8m2 and a
minimum dimension of 2m.
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DCP
Clause

Control

Application

Compliance
(Yes/No/NA/
Conditioned)

2.3.2

Communal open space

Communal open space for residential flat

buildings is to be:

(@) Of a sufficient contiguous area, and
not divided up for allocation to
individual units.

(b) Designed for passive surveillance.

(c) Well oriented with a preferred
northerly aspect to maximise solar
access.

(d) adequately landscaped for privacy
screening and visual amenity.

(e) Designed for a variety of recreation
uses and incorporate recreation
facilities such as  playground
equipment, seating and shade
structures.

No communal open space
previously approved.

Maintained.

Maintained

Building Envelope

3.1

Floor space ratio

3.3

Building depth

For residential flat buildings, the preferred
maximum building depth (from window to
window line) is between 10m and 14m.
Any greater depth must demonstrate that
the design solution provides good internal
amenity such as via cross-over, double-
height or corner dwellings / units.

No change

No change

3.4

Setbacks

34.1

Front setback

0) The front setback on the primary

and secondary property frontages
must be consistent with the
prevailing setback line along the
street.
Notwithstanding the above, the
front setback generally must be no
less than 3m in all circumstances to
allow for suitable landscaped areas
to building entries.

(i) Where a development is proposed
in an area identified as being under
transition in the site analysis, the
front setback will be determined on
a merit basis.

(i)  The front setback areas must be
free of structures, such as
swimming pools, above-ground
rainwater tanks and outbuildings.

(iv)  The entire front setback must
incorporate landscape planting,
with the exception of driveways and
pathways.

Front setback suitably
consistent  with previous
approval. No readily
perceptible difference
proposed.

Yes

3.4.2

Side setback
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DCP
Clause

Control

Application

Compliance
(Yes/No/NA/
Conditioned)

Residential flat building

® Comply with the minimum side
setback requirements stated below:
- 14m O site fron
- <16m: 2.5m

(ii) Incorporate additional side
setbacks to the building over and
above the above minimum
standards, in order to:

- Create articulations to the
building facades.

- Reserve open space areas and
provide opportunities  for
landscaping.

- Provide building separation.

- Improve visual amenity and
outlook from the development
and adjoining residences.

- Provide visual and acoustic
privacy for the development
and the adjoining residences.

-  Ensure solar access and
natural ventilation for the
development and the adjoining
residences.

(i) A fire protection statement must be
submitted where windows are
proposed on the external walls of a
residential flat building within 3m of
the common boundaries. The
statement must outline design and
construction measures that will
enable operation of the windows
(where required) whilst still being
capable of complying with the
relevant provisions of the BCA.

No change proposed to side
setbacks.

Yes

3.4.3

Rear setback

For residential flat buildings, provide a
minimum rear setback of 15% of allotment
depth or 5m, whichever is the greater.

Minimum = 5.4 metres
DA/138/2025 = 8.65 metres

Building line maintained at
8.65 metres.

First floor rear planter bed to be
6.5 metres from rear boundary.
Continues to comply.

Yes

Building Design

4.1

| Building facade
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DCP
Clause

Control

Application

Compliance
(Yes/No/NA/
Conditioned)

@)

(ii)

(iii)

(iv)

(vi)

Buildings must be designed to
address all street and laneway
frontages.

Buildings must be oriented so that
the front wall alignments are
parallel with the street property
boundary or the street layout.
Articulate facades to reflect the
function of the building, present a
human scale, and contribute to the
proportions and visual character of
the street.

Avoid massive or continuous
unrelieved blank walls. This may be
achieved by dividing building
elevations into sections, bays or
modules of not more than 10m in
length, and stagger the wall planes.
Conceal building services and
pipes within the balcony slabs.

Building facade suitably in line
with that previously approved.

Suitable

4.2

Roof design

(i)

(ii)

(i)

(iv)

v)

(vi)

Design the roof form, in terms of
massing, pitch, profile and
silhouette to relate to the three
dimensional form (size and scale)
and facade composition of the
building.

Design the roof form to respond to
the orientation of the site, such as
eaves and skillion roofs to respond
to sun access.

Use a similar roof pitch to adjacent
buildings, particularly if there is
consistency of roof forms across the
streetscape.

Articulate or divide the mass of the
roof structures on larger buildings
into distinctive sections to minimise
the visual bulk and relate to any
context of similar building forms.
Use clerestory windows and
skylights to improve natural lighting
and ventilation of internalised space
on the top floor of a building where
feasible. The location, layout, size
and configuration of clerestory
windows and skylights must be
sympathetic to the overall design of
the building and the streetscape.
Any services and equipment, such
as plant, machinery, ventilation
stacks, exhaust ducts, lift overrun
and the like, must be contained
within the roof form or screened
behind parapet walls so that they

No changes to roof
form/design outside of
skylights.

Remains
suitable
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DCP
Clause

Control

Application

Compliance
(Yes/No/NA/
Conditioned)

(Vi)

are not readily visible from the

public domain.

Terraces, decks or trafficable

outdoor spaces on the roof may be

considered only if:

- There are no direct sightlines to
the habitable room windows
and private and communal
open space of the adjoining
residences.

- The size and location of terrace
or deck will not result in
unreasonable noise impacts on
the adjoining residences.

- Any stairway and associated
roof do not detract from the
architectural character of the
building, and are positioned to
minimise direct and oblique
views from the street.

- Any shading devices, privacy
screens and planters do not
adversely increase the visual
bulk of the building.

(viii) The provision of landscape planting

on the roof (tha
encouraged. Any green roof must
be designed by a qualified
landscape architect or designer
with details shown on a landscape
plan.

4.3

Habitable roof space

Habitable roof space may be considered,
provided it meets the following:

Optimises dwelling mix and layout,
and assists to achieve dual aspect or
cross over units with good natural
ventilation.

Has a maximum floor space of 65% of
the storey immediately below.

Wholly contain habitable areas within
the roof space.

When viewed from the surrounding
public and private domain, the roof
form has the appearance of a roof. A
continuous flat roof with habitable
space within it will not satisfy this
requirement.

Design windows to habitable roof
space as an integrated element of the
roof.

Submit computer generated
perspectives or  photomontages
showing the front and rear elevations
of the development.

In line with previous approval
outside of internal layout
changes. Those changes are
acceptable with regard to this
control.

Remains
suitable

4.4

External wall height and ceiling height

Page 50




Randwick Local Planning Panel (Electronic) meeting

12 February 2026

DCP
Clause

Control

Application

Compliance
(Yes/No/NA/
Conditioned)

(ii)

Where the site is subject to a 9.5m

building height limit under the LEP, a
maximum external wall height of 8m
applies.

No change.

No change

(i) The minimum ceiling height is to be

2.7m for all habitable rooms.

Previous
maintained.

arrangement

No change

4.5

Pedestrian Entry

(i)

Separate and clearly distinguish
between pedestrian pathways and
vehicular access.

Minor sightline improvement
through front fence splay.

Yes

(ii)

Present new development to the

street in the following manner:

- Locate building entries so that
they relate to the pedestrian
access network and desired
lines.

- Design the entry as a clearly
identifiable element in the
fagade composition.

- Integrate pedestrian access
ramps into the overall building
and landscape design.

- For residential flat buildings,
provide direct entries to the
individual dwellings within a
development from the street
where possible.

- Design mailboxes so that they
are convenient to residents, do
not clutter the appearance of
the development at street
frontage and are preferably
integrated into a wall adjacent
to the primary entry (and at 90
degrees to the street rather
than along the front boundary).

- Provide weather protection for
building entries.

Postal services and mailboxes

@

(ii)

(i)

Mailboxes are  provided in
accordance with the delivery
requirements of Australia Post.

A mailbox must clearly mark the
street number of the dwelling that it
serves.

Design mail boxes to be convenient
for residents and not to clutter the
appearance of the development
from the street.

No change

No change

4.6

Internal circulation
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DCP
Clause

Control

Application

Compliance
(Yes/No/NA/
Conditioned)

(i)

Enhance the amenity and safety of
circulation spaces by:

- Providing natural lighting and
ventilation where possible.

- Providing generous corridor
widths at lobbies, foyers, lift
doors and apartment entry
doors.

- Allowing adequate space for
the movement of furniture.

- Minimising corridor lengths to
give short, clear sightlines.

- Avoiding tight corners.

- Articulating long corridors with
a series of foyer areas, and/or
providing windows along or at
the end of the corridor.

Stairs and lifts maintained.

Yes

(ii)

Use multiple access cores to:

-  Maximise the number of
pedestrian entries along a
street for sites with wide
frontages or corner sites.

- Articulate the building facade.

- Limit the number of dwelling
units accessible off a single
circulation core on a single level
to 6 units.

Single core maintained.

Yes

(iil)

Where apartments are arranged off a
double-loaded corridor, limit the
number of units accessible from a
single core or to 8 units.

(iii) N/A

N/A

4.7

Apartment layout

(i)

Maximise opportunities for natural
lighting and ventilation through the
following measures:

- Providing corner, cross-over,
cross-through and double-
height maisonette / loft
apartments.

- Limiting the depth of single
aspect apartments to a
maximum of 6m.

- Providing windows or skylights
to kitchen, bathroom and
laundry areas where possible.

Providing at least 1 openable window

(excluding skylight) opening to

outdoor areas for all habitable rooms

and limiting the use of borrowed light
and ventilation.

(i) N/S/E/W aspects
maintained for all dwellings.

Yes

(ii)

Design  apartment layouts to
accommodate flexible use of rooms
and a variety of furniture
arrangements.

(ii) Generous living spaces
and rooms maintained.

Yes

(iii)

Provide private open space in the
form of a balcony, terrace or courtyard

(i) POS maintained for all
units.

Yes
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for each and every apartment unitin a
development.
(iv) Avoid locating the kitchen within the | (iv) No change to kitchen | Yes
main circulation space of an | locations.
apartment, such as hallway or entry.
4.8 Balconies
0] Provide a primary balcony and/or
private  courtyard for  all | Appropriate balconies Yes
apartments with a minimum area | maintained for all units.
of 8m2 and a minimum dimension
of 2m and consider secondary
balconies or terraces in larger
apartments.
(i) Provide a primary terrace for all
ground floor apartments with a | Ground floor terrace area to be
minimum depth of 4m and | reduced from 12sgm / 2m | Minor variation
minimum area of 12m2. All | width to become 7sgm / 1.1m acceptable
ground floor apartments are to | width.
have direct access to a terrace.
This is acceptable as the
ground floor unit still retains the
same effective rear private
open space, consistent with
the objectives of 4.8.
The resulting private open
space for the ground floor unit
will be able to facilitate passive
recreational activities and
provide expected amenities for
that unit.
Council considers the variation
appropriate in this regard.
4.9 Colours, materials and finishes
0) Provide a schedule detailing the
materials and finishes in the | No change proposed to
development application | schedule.
documentation and plans.
(i) The selection of colour and material No change

palette must complement the
character and style of the building.
(i) Use the following measures to
complement facade articulation:
- Changes of colours and surface
texture
- Inclusion of light weight materials
to contrast with solid masonry

surfaces
- The use of natural stones is
encouraged.
(iv)  Avoid the following materials or
treatment:

- Reflective wall cladding, panels
and tiles and roof sheeting
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- High reflective or mirror glass
- Large expanses of glass or
curtain wall that is not protected
by sun shade devices
- Large expanses of rendered
masonry
- Light colours or finishes where
they may cause adverse glare
or reflectivity impacts

V) Use materials and details that are
suitable for the local climatic
conditions to properly withstand
natural weathering, ageing and
deterioration.

(vi) Sandstone blocks in existing
buildings or fences on the site must
be recycled and re-used.

4.12 Earthworks Excavation and backfilling

(i) Any excavation and backfilling | (i) Approximate four metre cut
within the building footprints must | previously proposed. To be
be limited to 1m at any point on the | increased by 200mm through
allotment, unless it is demonstrated | basement RL lowering. Yes
that the site gradient is too steep to
reasonably construct a building | (i) Proposed to facilitate
within  this extent of site | basement.
modification.

(i) Any cut and fill outside the building | (iii) Slope not significant.
footprints must take the form of
terracing following the natural | Variation to the earthwork
landform, in order to minimise the | control is appropriate to
height or depth of earthworks at any | facilitate basement parking.
point on the site.

(i)  For sites with a significant slope, | Basement parking is generally
adopt a split-level design for | expected alongside
buildings to minimise excavation | development of an RFB.
and backfilling.

Without basement parking the
development would be unable
to reasonably achieve parking
and service requirements.

Retaining walls

(iv)  Setback the outer edge of any | (iv) All new walls to be set
excavation, piling or sub-surface | back minimum 900mm from
walls a minimum of 900mm from the | boundary.
side and rear boundaries.

(V) Step retaining walls in response to | Previous conditions remain Yes
the natural landform to avoid | imposed to suitably address
creating  monolithic  structures | this.
visible from the neighbouring
properties and the public domain. (v) N/A

(vi)  Where it is necessary to construct

retaining walls at less than 900mm
from the side or rear boundary due
to site conditions, retaining walls
must be stepped with each section
not exceeding a maximum height of

(vi) Retaining walls not

proposed.
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2200mm, as measured from the
ground level (existing).

Amenity

Solar access and overshadowing

Solar access for proposed development

@)

Dwellings must receive a minimum
of 3 hours sunlight in living areas
and to at least 50% of the private
open space between 8am and 4pm
on 21 June.

(ii)

Living areas and private open
spaces for at least 70% of dwellings
within a residential flat building
must provide direct sunlight for at
least 3 hours between 8am and
4pm on 21 June.

(iii)

Limit the number of single-aspect
apartments with a southerly aspect
to a maximum of 10 percent of the
total units within a residential flat
building.

(iv)

Any variations from the minimum
standard due to site constraints and
orientation must demonstrate how
solar access and energy efficiency
is maximised.

Solar access
unchanged.

to dwellings

Unchanged.

Solar access for surrounding development

@

(ii)

(i)

Living areas of neighbouring
dwellings must receive a minimum of
3 hours access to direct sunlight to a
part of a window between 8am and
4pm on 21 June.

At least 50% of the landscaped areas
of neighbouring dwellings must
receive a minimum of 3 hours of direct
sunlight to a part of a window between
8am and 4pm on 21 June.

Where existing development currently
receives less sunlight than this
requirement, the new development is
not to reduce this further.

Solar access to neighbouring
development generally
unchanged.

Suitable

5.2

Natural ventilation and energy efficiency

(i)

Provide daylight to internalised areas
within each dwelling and any poorly lit
habitable rooms via measures such
as ventilated skylights, clerestory
windows, fanlights above doorways
and highlight windows in internal
partition walls.

(ii)

Sun shading devices appropriate to
the orientation should be provided for
the windows and glazed doors of the
building.

New skylights provided to
improve lighting.

Ventilation substantially the
same.

Yes
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(iil)

All habitable rooms must incorporate
windows opening to outdoor areas.
The sole reliance on skylight or
clerestory windows for natural lighting
and ventilation is not acceptable.

(iv)

All new residential units must be
designed to provide  natural
ventilation to all habitable rooms.
Mechanical ventilation must not be
the sole means of ventilation to
habitable rooms.

v)

A minimum of 90% of residential units
should be naturally cross ventilated.
In cases where residential units are
not naturally cross ventilated, such as
single aspect apartments, the
installation of ceiling fans may be
required.

(vi)

A minimum of 25% of kitchens within
a development should have access to
natural ventilation and be adjacent to
openable windows.

(vii)

Developments, which seek to vary
from the minimum standards, must
demonstrate how natural ventilation
can be satisfactorily achieved,
particularly in relation to habitable
rooms.

5.3

Visual privacy

(i)

(ii)

(iii)

(iv)

v)

Locate windows and balconies of
habitable rooms to  minimise
overlooking of windows or glassed
doors in adjoining dwellings.
Orient balconies to front and rear
boundaries or courtyards as much as
possible. Avoid orienting balconies to
any habitable room windows on the
side elevations of the adjoining
residences.
Orient buildings on narrow sites to the
front and rear of the lot, utilising the
street width and rear garden depth to
increase the separation distance.
Locate and design areas of private
open space to ensure a high level of
user privacy. Landscaping, screen
planting, fences, shading devices and
screens are used to prevent
overlooking and improve privacy.
Incorporate materials and design of
privacy screens including:
- Translucent glazing
- Fixed timber or metal slats
- Fixed vertical louvres with the
individual blades oriented away
from the private open space or

(i) window locations remain
suitable  with regard to
locations.

(i) Balcony locations

maintained.
(iii) No change.
(iv) Maintained as before.

(v) Suitable privacy measures
retained.

Yes
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windows of the adjacent
dwellings

- Screen planting and planter
boxes as a supplementary device
for reinforcing privacy protection

54

Acoustic privacy

(i)

(ii)

(iii)

Design the building and layout to
minimise transmission of noise
between buildings and dwellings.
Separate Agqui et
bedrooms from common recreation
areas, parking areas, vehicle access
ways and other noise generating
activities.
Utilise appropriate measures to
maximise acoustic privacy such as:
Double glazing
Operable screened balconies
Walls to courtyards
Sealing of entry doors

Substantially the same as
previously approved.

Yes

5.5

View sharing

(i)

(ii)

(i)

(iv)

v)

(vi)

The location and design of buildings
must reasonably maintain existing
view corridors and vistas to
significant elements from the
streets, public open spaces and
neighbouring dwellings.

In assessing potential view loss
impacts on the neighbouring
dwellings, retaining existing views
from the living areas should be
given a priority over those obtained
from the bedrooms and non-
habitable rooms.

Where a design causes conflicts
between retaining views for the
public domain and private
properties, priority must be given to
view retention for the public
domain.

The design of fences and selection
of plant species must minimise
obstruction of views from the
neighbouring residences and the
public domain.

Adopt a balanced approach to
privacy protection and view sharing,
and avoid the creation of long and
massive blade walls or screens that
obstruct views from the
neighbouring dwellings and the
public domain.

Clearly demonstrate any steps or
measures adopted to mitigate

Previously approved envelope
retained.

No significant view impacts
foreseen.

Yes
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potential view loss impacts in the
development application.

5.6

Safety and security

@)

Design buildings and spaces for
safe and secure access to and
within the development.

(iil)

For residential flat buildings,
provide direct, secure access
between the parking levels and the
main lobby on the ground floor.

(iv)

Design window and door placement
and operation to enable ventilation
throughout the day and night
without compromising security. The
provision of natural ventilation to
the interior space via balcony doors
only, is deemed insufficient.

v)

Avoid high walls and parking
structures around buildings and
open space areas which obstruct
views into the development.

(vi)

Resident car parking areas must be
equipped with security grilles or
doors.

(vii)

Control visitor entry to all units and
internal common areas by intercom
and remote locking systems.

(vii)

Provide adequate lighting for
personal safety in common and
access areas of the development.

(ix)

Improve opportunities for casual
surveillance without compromising
dwelling privacy by designing living
areas with views over public spaces
and communal areas, using bay
windows which provide oblique
views and casual views of common
areas, lobbies / foyers, hallways,
open space and car parks.

)

External lighting must be neither
intrusive nor create a nuisance for
nearby residents.

(xi)

Provide illumination for all building
entries, pedestrian paths and
communal open space within the
development.

Substantially the same.

Yes

Car parking and access

6.1

Location

@

Car parking facilities must be
accessed off rear lanes or secondary
street frontages where available.

(ii)

The location of car parking and
access facilities must minimise the
length of driveways and extent of
impermeable surfaces within the site.

(iii)

Setback driveways a minimum of 1m
from the side boundary. Provide

No change to location and
only supported change to
increased basement size
facilitating an additional two
parking spaces.

Yes
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landscape planting within the setback

areas.

(iv) Entry to parking facilities off the rear
lane must be setback a minimum of
1m from the lane boundary.

(v) For residential flat buildings, comply
with the following:

(@) Car parking must be provided
underground in a basement or
semi-basement for new
development.

(b) On grade car park may be
considered for sites potentially
affected by flooding. In this
scenario, the car park must be
located on the side or rear of
the allotment away from the
primary street frontage.

(c) Where rear lane or secondary
street access is not available,
the car park entry must be
recessed behind the front
facade alignment. In addition,
the entry and driveway must be
located towards the side and
not centrally positioned across
the street frontage.

6.2 Configuration

(i) With the exception of hardstand car
spaces and garages, all car parks
must be designed to allow vehicles to
enter and exit in a forward direction. | Substantially the same. Yes

(i) For residential flat buildings, the
maximum width of driveway is 6m. In
addition, the width of driveway must
be tapered towards the street
boundary as much as possible.

(iv) Provide basement or semi-basement

car parking consistent with the

following requirements:

(a) Provide natural ventilation.

(b) Integrate ventilation grills into
the facade composition and
landscape design.

(c) The external enclosing walls of
car park must not protrude
above ground level (existing) by
more than 1.2m. This control
does not apply to sites affected
by potential flooding.

(d) Use landscaping to soften or
screen any car park enclosing
walls.

(e) Provide safe and secure
access for building users,
including direct access to
dwellings where possible.
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92/cd

) Improve the appearance of car
park entries ar
o-housebd appea
measures such as:

- Installing security doors to
avoid 6bl ack
facades.

- Returning the facade
finishing materials into the
car park entry recess to the
extent visible from the
street as a minimum.

- Concealing service pipes
and ducts within those
areas of the car park that
are visible from the public
domain.

7. Fencing and Ancillary Development

7.1 Fencing

(i) Fences are constructed with durable
materials that are suitable for their
purpose and can properly withstand
wear and tear and natural weathering. | Substantially the same. Yes

(i) Sandstone fencing must not be
rendered and painted.

(i) The following materials must not be
used in fences:

- Steel post and chain wire
- Barbed wire or other dangerous
materials

(iv) Expansive surfaces of blank rendered
masonry to street frontages must be
avoided.

7.2 Front Fencing

(i) The fence must align with the front
property boundary or the predominant
fence setback line along the street.

(i) The maximum height of front fencing | Substantially the same. Yes
is limited to 1200mm, as measured
from the footpath level, with the solid
portion not exceeding 600mm, except
for piers. The maximum height of front
fencing may be increased to
1800mm, provided the upper two-
thirds are partially open, except for
piers.

(i) Construct the non-solid portion of the
fence with light weight materials that
are at least 30% open and evenly
distributed along the full length of the
fence.

(iv) Solid front fence of up to 1800mm in
height may be permitted in the
following scenarios:

- Front fence for sites facing arterial
roads.
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- Fence on the secondary street
frontage of corner allotments,
which is behind the alignment
of the primary street fagade.

Such solid fences must be articulated
through a combination of materials,
finishes and details, and/or
incorporate landscaping, so as to
avoid continuous blank walls.

v)

The fence must incorporate stepping
to follow any change in level along the
street boundary. The height of the
fence may exceed the
aforementioned numerical
requirement by a maximum of 150mm
adjacent to any stepping.

(vi)

The preferred materials for front
fences are natural stone, face bricks
and timber.

(vii)

Gates must not open over public land.

(viii)

The fence adjacent to the driveway
may be required to be splayed to
ensure adequate sightlines for drivers
and pedestrians.

7.3

Side and Rear Fencing

(i)

(ii)

(iii)

(iv)

The maximum height of side, rear or
common boundary fences is limited
to 1800mm, as measured from the
ground level (existing). For sloping
sites, the fence must be stepped to
follow the topography of the land,
with each step not exceeding
2200mm above ground level
(existing).

In the scenario where there is
significant level difference between
the  subject and  adjoining
allotments, the fencing height will
be considered on merits.

The side fence must be tapered
down to match the height of the
front fence once pasts the front
facade alignment.

Side or common boundary fences
must be finished or treated on both
sides.

Substantially the same.

Yes

7.6

Storage

(i)

(ii)

The design of development must
provide for readily accessible and
separately contained storage areas
for each dwelling.

Storage facilities may be provided
in basement or sub floor areas, or
attached to garages. Where
basement storage is provided, it
should not compromise any natural
ventilation in the car park, reduce

Substantially the same.

Yes

Page 61

D2/26



92/cd

Randwick Local Planning Panel (Electronic) meeting 12 February 2026

DCP Control

Clause

Application Compliance
(Yes/No/NA/
Conditioned)

(iii)

sight lines or obstruct pedestrian
access to the parked vehicles.

In addition to kitchen cupboards
and bedroom wardrobes, provide
accessible storage facilities at the
following rates:

(a) Studio apartments i 6m3

(b) 1-bedroom apartments 1

6m3

(c) 2-bedroom apartments 1

8m3

(d) 3 plus bedroom apartments i

10m3

7.7 Laundry facilities

0] Provide a
demountable clothes line in the

retractable or

courtyard of each dwelling unit. Substantially the same. Yes

7. Key Issues

There are no key issues associated with the Modification.

8. Referral comments

No internal or external referral were required in the assessment of the subject application.

9. Section 4.15 Assessment

The site has been inspected and the application has been assessed having regard to Section 4.15
of the Environmental Planning and Assessment Act, 1979, as amended.

Section 4. 15 Comments

Considerationd

Section 4.15 (1)(a)(i) 1 | State Environment Planning Policy (Sustainable Buildings)
Provisions of any | 2022.

environmental planning

instrument Clause 55A of the EP & A Regulation requires that a new BASIX

certificate be lodged for amended plans or where a section 4.55
modification makes a material change to the BASIX commitments
as originally approved.

The applicant has submitted a new BASIX certificate. The plans
have been checked with regard to this new certificate and they are
consistent with the requirements indicated for DA stage. Standard
conditions of consent requiring the continued compliance of the
development with the SEPP: Sustainable Buildings were included in
the original determination.

Randwick Local Environmental Plan 2012

The proposed modifications are ancillary to the approved
development, which will remain substantially the same. The
development remains consistent with the general aims and
objectives of the RLEP 2012.
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Section 4. 15 Comments
Considerationd

Section 4.15(1)(a)(ii) T

Provisions of any draft | Nil.

environmental planning
instrument
Section 4.15(1)(a)(iii) |

Provisions of any
development control plan

The development remains compliant with the objectives and controls
of the Randwick Comprehensive DCP 2013.

Section  4.15(1)(a)(iiia) T
Provisions of any Planning
Agreement or draft Planning
Agreement

Not applicable.

Section 4.15(1)(a)(iv) i
Provisions of the regulations

The relevant clauses of the Regulations have been satisfied.

Section 4.15(1)(b) i The likely
impacts of the development,
including environmental
impacts on the natural and
built environment and social
and economic impacts in the
locality

The proposed modifications have responded appropriately to the
relevant planning controls and will not result in any significant
adverse environmental, social or economic impacts on the locality.

Section 4.15(1)(c) i The
suitability of the site for the
development

The Subject Site has been assessed as being suitable for the
development in the original development consent.

The modified development will remain substantially the same as the
originally approved development and is considered to meet the
relevant objectives and performance requirements in the RDCP
2013 and RLEP 2012. Further, the proposed modifications will not
adversely affect the character or amenity of the locality.

Therefore the site remains suitable for the modified development.

Section 4.15(1)(d) T Any
submissions made in
accordance with the EP&A Act
or EP&A Regulation

No submissions were received during the course of assessment.

Section 4.15(1)(e) T The
public interest

The proposal promotes the objectives of the zone and will not result
in any significant adverse environmental, social or economic
impacts on the locality. Accordingly, the proposal is considered to
be in the public interest.

10. Conclusion

The application is recommended for approval for the following reasons:

a) The proposed modifications are considered to result in a development that is substantially the
same as the previously approved development.

b) The modified development will not result in significant adverse environmental impacts upon the
amenity and character of the locality.

Responsible officer:

File Reference:

Dean Lidis, Environmental Planning Officer

DA/138/2025/B
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Development Application Report No. D3/26
Subject: 2 Kensington Road, Kensington (DA/1210/2025)

Executive Summary

Proposal: Partial demolition and associated excavation, structural repair and
rectification work to existing brick fence for a place of public worship
(Sacred Heart Monastery) (Heritage Item and Conservation Area).

Ward: West Ward

Applicant: Daughters of Our Lady of The Sacred Heart

Owner: The Trustees Daughts' Lady Sacred Heart

Cost of works: $132,000.00

Reason for referral: The development involves partial demolition of a heritage item (1134)
Recommendation

A. That the RLPP grants consent under Sections 4.16 and 4.17 of the Environmental Planning
and Assessment Act 1979, as amended, to Development Application No. DA/1210/2025 for
partial demolition and associated excavation, structural repair and rectification work to existing
brick fence for a place of public worship (Sacred Heart Monastery) (Heritage Item and
Conservation Area), at No. 2 Kensington Road, Kensington, subject to the development
consent conditions attached to the assessment report.

Attachment/s:

lg RLPP Dev Consent Conditions 2 Kensington Road, Kensington (DA/1210/2025)
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Subject Site

Submissions received

North

Locality Plan

1. Executive summary

The application is referred to the Randwick Local Planning Panel (RLPP) as the development
involves the partial demolition of a heritage item (1134).

The proposal seeks development consent for partial demolition and associated excavation,
structural repair and rectification work to existing brick fence for a place of public worship (Sacred
Heart Monastery) (Heritage Item and Conservation Area).

The proposed development was advertised and notified in accordance with the Randwick City
Community Engagement Strategy. No submissions were received as a result of the notification
process.

Pursuant to Schedule 5: Environmental Heritage, Part 1 & Part 2 of the Randwick Local

Environmental Plan 2012, the subject site is a listed heritage item described as 6 Our Lady of t he
Sacr ed He a r(referebcemumbar ItL3) and within the Sacred Heart Heritage Conservation

Area (reference number C3). The site also adjoins oth
of The Rosary Churché (reference number hbp&88P and
(reference number 1140).

The key issues associated with the proposal relate to
and built form being demolished and/or retained as part of the proposal. The details of the heritage

significant fabric and an assessment of the proposed works have been outlined in the comments

provided by Council 86s Heritage Planner who has raised
to conditions.
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