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Executive Summary 
 
Proposal: Demolition of existing building and construction of a 4-storey residential 

flat building including basement level for 4 cars, three (3) residential 
dwellings, associated ancillary and landscaping works. 

Ward: North Ward 

Applicant: Byndcorp Pty Ltd 

Owner: Byndcorp Pty Ltd 

Cost of works: $2,138,624.74 

Reason for referral: Conflict of Interest as objector is a Council staff member 
 

Recommendation 

That the RLPP refuse consent under Section 4.16 of the Environmental Planning and Assessment 
Act 1979, as amended, to Development Application No. DA932/2024 for demolition of existing 
building and construction of a 4-storey residential flat building including basement level for 4 cars, 
three (3) residential dwellings, associated ancillary and landscaping works, at No. 7 Hill Steet 
Coogee, for the following reasons: 
 
1. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 

Assessment Act 1979, the application is considered unacceptable in that the proposal is 
inconsistent with the objectives of the R3 Medium Density Residential zone in that it is not 
compatible with the desired future character of the locality, it fails to recognise or reflect the 
desirable elements of the existing streetscape and built form, and it results in adverse amenity 
impacts to neighbouring residential properties in terms of visual bulk, reduction in solar 
access and visual and acoustic privacy impacts. 

2. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 
Assessment Act 1979, the application is considered unacceptable in that the proposed 
development is of an excessive height and is incompatible with the desired future character 
of the locality, resulting in non-compliance with the height of buildings development standard 
pursuant to clause 4.3 of RLEP. The Applicant has failed to provide a written request to vary 
the building height development standard pursuant to clause 4.6 of RLEP. 

3. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 
Assessment Act 1979, the application is considered unacceptable in that the proposed 
development is of an excessive bulk and scale and results in non-compliance with the floor 
space ratio development standard pursuant to clause 4.4 of RLEP. The Applicant has failed 
to provide a written request to vary the FSR development standard pursuant to clause 4.6 of 
RLEP.  

4. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 
Assessment Act 1979, the application is considered unacceptable in that the Applicant has 
failed to provide details of outdoor clothes drying as required by the submitted BASIX 
certificate pursuant to SEPP (Sustainable Buildings) 2022, 

5. Pursuant to the provisions of section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979, the application is considered unacceptable in that the proposed 
development fails to comply with the objectives and controls of the Randwick Development 
Control Plan 2013: 

¶ Part B4: Landscaping and Biodiversity  

¶ Part B6: Recycling and Waste Management 

¶ Part B7: Transport, Traffic, Parking and Access 

¶ Part B8: Water Management 

¶ Part C2: Medium Density Residential 

Development Application Report No. D4/25 
 
Subject: 7 Hill Street, Coogee (DA/932/2024)  
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o Section 2.2 ï Landscaped open space and deep soil area 

o Section 2.3 - Private and communal open space 

o Section 3.1 ï Floor space ratio 

o Section 3.2 - Building height 

o Section 3.3 ï Building depth 

o Section 3.4.2 ï Side setback 

o Section 4.1 ï Building design 

o Section 4.2 ï Roof design 

o Section 4.3 ï Habitable roof space 

o Section 4.4 ï External wall height and ceiling height 

o Section 4.9 ï Colours materials and finishes 

o Section 4.12 ï Excavation 

o Section 5.1 ï Solar access and overshadowing 

o Section 5.3 ï Visual privacy 

o Section 5.4 ï Acoustic privacy 

o Section 5.5 ï View sharing 

o Section 6 ï Car parking and access 

o Section 7.3 ï Side fencing 

o Section 7.5 ï swimming and spa pools 

o Section 7.6 ï storage 

o Section 7.7 ï laundry facilities and air conditioning units 

6. Pursuant to section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979, the 
proposed development has not adequately demonstrated that it will not result in adverse 
environmental impacts on the existing neighbourhood character, the visual amenity of the 
street and the natural environment. 

7.  Pursuant to section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979, the 
suitability of the site for the proposed development as not been adequately demonstrated as 
there is no consideration of the exceedance of the building height and FSR Council controls, 
and a failure to demonstrate that any potential impacts are acceptable and reasonable.  

8. Pursuant to section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979, the 
proposed development is not in the public interest having regard to the non-compliances with 
relevant planning controls and merit based controls, the potential impacts on the amenity to 
residents in the immediate vicinity and the streetscape, and the objections raised in the public 
submissions. 

9. A full and robust assessment of the proposal cannot be completed as insufficient information 
has been submitted relating to: 

¶ Clause 4.6 exception requests for building height and FSR 

¶ A preliminary acid sulfate soil investigation 

¶ Potential for surface flow inundation of the ground level apartment from the sunken terrace 

¶ BCA and fire compliance  

¶ Details of the lift and its overrun 

¶ Landscape and deep soil area calculation plans 

¶ Where the OSD is to be relocated to enable survival of the feature tree Tuckeroo 

¶ A window schedule identifying natural ventilation possibilities 

¶ Details of the proposed privacy screens 

¶ Areas and dimensions of rooms and balconies 

¶ Location of the air conditioning plant and clothes drying facilities 

¶ Cross sections demonstrating correct levels in the rear yard 

¶ Provision for bicycles and EV charging units 

¶ Location of storage in the units and basement 

¶ Side fencing details 

¶ Cross sections of the pool and steps on the level 03 balcony 

¶ Details of how landscaping maintenance can be achieved 

¶ Balustrading on the balconies to comply with the BCA 

¶ How the conflict between the mail boxes and landscaping is to be resolved 

¶ Whether ceiling heights in Level 03 comply with the BCA 

¶ Retaining walls and how levels at the boundaries are to be retained similar to existing levels 

¶ Location of communal open space 
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¶ Consideration of view loss 

¶ Car park ventilation.  
 
 

Attachment/s: 
 
Nil  
 

 
 
 

 
 
 
 
 

 

 
 
 

Subject Site 

3-5, and 9 Hill Street 
11 Arcadia Street 
 

Submissions received 
 
 
 
ý 

North 
 

Locality Plan 

 
Executive summary  

 
The application is referred to the Randwick Local Planning Panel (RLPP) as a submitter lodging an 
objection is a member of Council planning staff. 
 
The proposal seeks development consent for demolition of existing building and construction of a 
4-storey residential flat building including basement level for 4 cars, three (3) residential dwellings, 
associated ancillary and landscaping works. 
 
The key issues associated with the proposal relate to: 

¶ Building height exceedance 

¶ FSR exceedance 

¶ Small side setbacks leading to excessive bulk, reduced acoustic and visual privacy and 
increased overshadowing 

¶ Wall height non-compliance and ceiling height non-compliance 

¶ Insufficient car parking, overuse of mechanical devices, lack of bicycle parking and non-
compliant driveway grades 

¶ Potential flooding by overland flows to the rear sunken terrace and ground floor unit and an 
unfeasible absorption trench in the rear yard. 
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¶ Amenity impacts to neighbours including by overshadowing, visual and acoustic privacy 
which are not assisted by the narrow side setbacks. 

¶ Concern about occupant amenity as window operability is unclear and it is not 
demonstrated that natural ventilation can be achieved compliant with fire regulations. 

¶ Landscaping where cost effective and BCA compliant maintenance can be achieved, failing 
which there will be impacts on the public domain and neighbour presentation. Inadequate 
soil depth and unsuitable plant selection in the rear yard. 

¶ Inconsistencies within the lodged documentation and a lack of information to enable a full 
assessment of the application. 

 

Site Description and Locality 
 
The subject site is known as 7 Hill Street Coogee and is legally described as Lot 7 Section D in DP 
619. The site is 410.9m2, is regular in shape and has a 10.06m frontage to Hill Street to the west. 
The site contains a single storey brick residence with tile and metal roof. 
 
The site slopes approximately 2.84m from RL23.73m at Hill Street to RL26.57 at the rear ï a slope 
of 7% over the site. 
 
Residential development surrounding the Site comprises a mix of low and medium density 
residential development. Adjacent to the north is 3-5 Hill Street ï a four level residential flat building 
with garaging on the ground floor. To its north is 1 Hill Street which is a locally listed heritage dwelling 
house appearing as single storey to Hill Street and two storey to Arcadia Street. To the south of the 
Site are two separate four storey residential flat buildings with car parking at ground level at 9 and 
at 11 Hill Street. Further to their south is a driveway for a residential flat building of 166-172 Arcadia 
Street, and two x two storey dwelling houses. 
 
Opposite the Site on the west side of Hill Street from north to south are: a two storey dwelling with 
garage at 9 Arcadia Street; semi-detached dwellings of 2 and 4 Hill Street; and then three x four 
storey residential flat buildings with parking at ground level at 6, 8-10, and 12 Hill Street. Each of 
the local residential flat buildings are dated from approximately the 1950s-1970s.  
 
Two buildings to the north of the Site at 1 Hill Street is the locally listed heritage item I90 under 
RLEP 2012. The listing description is ñSpanish Mission houseò. The Arden Street sandstone 
retaining walls in the road reserve are locally heritage listed as L44 further to the east of the site. 
The listings are illustrated in Figure 8.  
 

 
Fig 1: From left: 3-5, 7 and 9 Hill Street Coogee looking east 
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Fig 2: South elevation of 3-5 Hill Street looking 
north-west 

 
Fig 3: South elevation of 3-5 Hill Street looking 
north-east 

 
Fig 4: West elevation of 3-5 Hill Street  

 
Fig 5: North and West elevation of 9 Hill Street 

 
Fig 6: North and east elevations of 12 (red brick 
at left), 8-10 and 6 (right) Hill Street 

 
Fig 7: Left to right, 4 and 2 Hill Street, and 9 
Arcadia Street garage and house 

 

Relevant history 
 
The application was lodged on 9 October 2024. 
 
The proposal was considered by the Design Excellence Advisory Panel (DEAP) on 4 November 
2024. The panel made a number of recommendations which are set out in full in Appendix 1. The 
issues raised include: 

¶ Consideration of the height, setbacks, overshadowing, and privacy impacts for compatibility 
with the surrounding R3 zoned context 

¶ Consideration should be given to removing the uppermost level to reduce overshadowing 

¶ Possible height and FSR exceedances 

¶ Further details required including lift specifications, landscape and deep soil calculations, 
pool clarifications, services placements, ventilation and window schedules, materials 

¶ Removing inconsistencies and inaccuracies between the plans and supporting documents 

¶ Issues around the planters and landscaping 
 
On 26 November 2024 the applicant filed a Class 1 Appeal in the Land and Environment Court for 
a deemed refusal under proceedings number 2024/439250. The first directions hearing was held 
on 22 January 2025 and the section 34 conciliation conference scheduled for June 2025. 
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Proposal 
 
The proposal seeks development consent for demolition of existing building and construction of a 
4-storey residential flat building including basement level for 4 cars, three (3) residential dwellings, 
associated ancillary and landscaping work. Specifically the proposal includes: 

¶ Basement:  
o Ramp with parking for 4 cars including two x turntables, waste room, lift, stairs, 

storage and services 

¶ Ground floor: 
o Entry lobby on the south side accessing lift and stairs 

o 3 bedroom unit (two with ensuite), front balcony off master bedroom, rear terrace 

off combined living/dining/ kitchen and rear private landscaped courtyard at the rear 
o Courtyard on northern side between bedroom 3 and the dining room 

¶ Level 01: 
o 3 bedroom unit (two with ensuite), front balcony off two front bedrooms, rear 

balcony off combined living/dining/ kitchen area 
o Courtyard planter on northern side 

¶ Level 02 
o Penthouse lower level with two bedrooms (one with ensuite) and combined 

living/dining/ kitchen area, front balcony off two front bedrooms, rear balcony off 
combined living/dining/kitchen area, internal staircase to Level 03 upper penthouse 

o Courtyard planter on northern side 

¶ Level 03: 
o Penthouse upper level with a master bedroom with ensuite and walk-in-robe, with 

balcony to the rear off the bedroom 
o Large front balcony with elevated circular pool and large landscaping planter 

o Courtyard planter on northern side 

¶ Roof: 
o Low sloped skillion roof down from north to south 

¶ Planters are proposed along most of the side elevations and on the rear and front of each 
balcony. 

¶ Landscaping proposed includes to transplant a frangipani from the southern boundary to 
the rear yard, to include a feature Howea fosteriana Kentia palm in the northern courtyard, 
and include a Tuckeroo in the front setback. 

¶ The stormwater plan includes an absorption trench in the elevated rear yard and an OSD 
in the grassed area if the front setback in the same location as the Tuckeroo. 
 

Notification  
 
The owners of adjoining and likely affected neighbouring properties were notified of the proposed 
development in accordance with the Randwick Community Engagement Strategy. The following 
submissions were received as a result of the notification process:  
 

¶ Strata Plan 6623 ï 9 Hill Street 
 

Issue Comment 

Fails to meet objectives of planning controls 
due to excessive height, bulk and scale. 
Overdevelopment 

Noted. Appears to exceed height and FSR and 
building separation is small. 

Height measured incorrectly ï not using 
Merman Investments v Woollahra Council). 
Height is 13.1m. No cl 4.6 for exceedance of 
building height control 

Note that the Geotech report indicates onsite 
surface levels are similar to the north and south 
neighbours, but the site levels on the neighbour 
to the east is up to 0.8m higher than the site. 

Insufficient side setbacks Side setback 
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Issue Comment 

Landscaping: 

¶ Inadequate pervious landscaping at ground 
level. 

¶ Impacts on native vegetation and habitat. 

¶ Transplant feasibility 

¶ Tree canopy to be 3m from buildings and 
5m from boundaries 

¶ 4m high screen planting required on 
boundary to 9 Hill St 

¶ Increase deep soil garden bed widths to 
side setback 

¶ Planter box required along full width of deck 
to side boundary to be planted with native 
species reaching 1.8m at maturity 

 

¶ Unclear if stated areas are correct. 

¶ Two native trees to be retained.  

¶ Agreed transplanting may impact on Tree 
B as well. 

Does not display design excellence. 
Inadequate articulation 

The DEAP has made various suggestions. The 
proposal is not subject to the design excellence 
provisions of clause 6.11 of the RLEP 2012. 

Incomplete information including cl 4.6, 
construction traffic management plan, height 
plane blanket, privacy impacts, room uses of 
neighbouring buildings, adequate montages, 
survey not transferred to the drawings, 
inadequate geotechnical assessment re 
excessive excavation, external plant and 
stormwater. 

Agreed no cl 4.6. A construction traffic 
management plan is usually conditioned. 
Details of privacy screening are not provided. 
Agree room uses of neighbouring buildings is 
not provided, although it is clear that living 
areas adjoin the balconies of 9 Hill Street. 
Survey points more visible on the stormwater 
plans. Geotech assessment is standard for this 
type of application, although further details are 
required for acid sulfate soil possibility. Agree 
external plant not shown and stormwater plan 
is inadequate regarding the location of the OSD 
and absorption trench. 

Loss of visual amenity from neighbours and the 
public domain due to bulk and scale. 
Inconsistent with the streetscape ï it will not 
appear as low density 

Note that there are many residential flat 
buildings in the vicinity and it is in the R3 zone 
for medium density. The site is between two x 
4 storey RFBs. 

Reference to a side boundary envelope and 
building height plane of 35 degrees 

Not applicable. However, there is a wall height 
control with which the proposal is inconsistent. 

Does not step down with the topography Levels are incorrect on the plans and require 
amendment. 

View loss ï not specified. 
Trees interrupting view corridors 

Details are not provided about these alleged 
impacts. 

Traffic and parking: 

¶ Restricted parking, swept paths need 
revision 

¶ Driveway width should be indicated due to 
minimum widths in AS. Need dimensions 
generally 

¶ Must comply with AS 2890 

¶ Demolition and construction traffic 
management plan required 

 

¶ Noted ï see Traffic Engineerôs report. 

¶ Agreed. 

¶ AS compliance can be conditioned. 

¶ Traffic management plans can be 
conditioned.  

Impacts on solar access.  

¶ Non-compliance for both living and 
landscape area for 9 Hill St.  

¶ Non-compliance arises from poor design 
and non-compliance with controls. 

¶ 30 minutes solar access diagrams should 
be provided 

 

¶ Agreed. 

¶ Greater consideration of solar impacts is 
required. 

¶ Hourly solar diagrams is sufficient. 
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Issue Comment 

Privacy impacts: 

¶ Overlooking 

¶ Upper floor level and amount of glazing is 
excessive and lead to visual and acoustic 
privacy impacts 

¶ No privacy impact assessment 

¶ Habitable rooms are not orientated to avoid 
impacts. Screening devices are insufficient  

¶ Balconies increase impacts 

Details of privacy screens are not provided. 
Operability of windows is not provided and a 
window schedule is required. Habitable rooms 
are generally oriented to the front and rear 
which is acceptable. 
Agreed that balconies will increase impacts but 
each unit should have some private open 
space attached to their living areas. The top 
level balconies are problematic however. 

Excessive excavation and Geotech concerns: 

¶ Excavation should be removed from 
setback zones 

¶ Geotech report has not provided adequate 
recommendations to protect 9 Hill Street 
from impacts 

¶ Lack of coordination between the DA 
drawings to Geotech requirements 

¶ No details about implementation plan 

It is unclear if the width of the proposed 
contiguous pile wall has been taken into 
account in the architectural plans. The report 
recommends dilapidation reports, inspections. 
 
These matters could be conditioned, save 
whether they have ensured sufficient space for 
the shoring. 

Stormwater. Inadequate collection of 
stormwater along the boundaries. The pits 
should be increased with large pits and pipes 
to accord with the 1% AEP. Insufficient 
information to demonstrate compliance with 
Councilôs OSD requirements. A Drains model 
is required 

See key issues regarding stormwater pooling in 
the rear yard and the infiltration trench in the 
rear yard. OSD requires relocation.  

Dilapidation reports are required. Support for 
adjoining buildings required 

Conditions can be imposed requiring 
dilapidation reports pre- and post-construction.  
 
Support is a prescribed condition. 

Vibration thresholds should be 3mm/s for older 
buildings. Geotechnical monitoring and 
methodology required 

Could be conditioned. 

Not in the public interest Noted. 

 

¶ Unit 6, 9 Hill Street 
 

Issue Comment 

Impact on quality of life by reducing living 
standards 

Agreed that there will be reduced solar access, 
increased bulk and there are possible privacy 
impacts. 

Acoustic privacy impacts from large noisy 
balconies and swimming pool and BBQ 

Agreed that this is a risk from the top level front 
balcony. 

Visual privacy ï opposite his bedroom It is unclear where unit 6 is in the building. 
Privacy screens do not extend the whole length 
of the balconies at 1.6m and no details are 
provided. Agreed privacy may be reduced. 

Overshadowing leading to moisture retention There will be increased overshadowing so 
moisture retention is agreed to be more likely. 

Reduced ventilation to 9 Hill Street This may well occur particularly to the lower 
units at 9 Hill Street. 

Overdevelopment of the site The height and FSR controls appear to be 
exceeded and side setbacks are narrow. 

Out of character with other strata buildings in 
the Street 

Other strata buildings are 3 levels of living 
about ground level parking and have a pitched 
(hipped) roof from the street, so yes it will be 
out of character. They are however from a 
different era. 
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Issue Comment 

Construction impacts leading to damage to the 
structure of neighbouring buildings 

There is a prescribed condition to provide 
support. Conditions of consent normally deal 
with these matters. 

 

¶ Unit 7, 9 Hill Street 
 

Issue Comment 

Will take away all living room natural light, tree 
view and free flowing air 

The shadow diagrams illustrate that there will 
be a reduction in sunlight for all units at 9 Hill 
Street, although all top level units will retain 
some sunlight (albeit not to the floor of the 
living/balconies). Natural light will continue to 
be experienced. As a top floor unit, natural 
ventilation is likely to be retained sufficiently. 
No evidence of the tree view is provided, 
however it is unlikely that such a loss would 
prevent consent, subject to compliance with the 
building height and FSR controls. 

Will increase electricity bills, cause dampness, 
mould and impact health 

Perhaps, however these are very wide ranging 
claims. 

Parking situation will be reduced The proposal does not comply with Councilôs 
car parking requirements. 

 

¶ 9 Hill Street 
 

Issue Comment 

Bulk and scale is excessive and inappropriate 
for the site 

It appears it exceeds building height and FSR 
with no clause 4.6 request. 

Side setbacks on south side are not acceptable 
and result in a 4m separation between the 
building and 9 Hill Street. Also inconsistent with 
the ADG setbacks 

ADG setbacks would be excessive on this 
small width site, however it is agreed that the 
side setbacks are narrow. 

Setbacks lead to impacts by loss of privacy, 
sunlight access and outlook 

Agreed. 

Height of building ï it is 12.38m and exceeds 
the control and no clause 4.6 

Agreed that it appears to exceed the building 
height control and no clause 4.6. 

Overshadowing leads to a significant reduction 
in access to sunlight. It is not compliant with 
setbacks 

Agreed there is a large reduction in sunlight 
access to 9 Hill Street. Setbacks are on merit 
but they are narrow. 

Traffic and Parking: shortfall of one car space 
under the DCP, impacting on on-street parking. 

Agreed. 

Inconsistencies between the SEE and the 
Traffic Impact Statement 

Agreed. 

 

¶ Strata Plan 11147 ï 3-5 Hill Street 
 

Issue Comment 

Generally supportive but there are issues Noted. 

Streetscape: Unclear about the extent of 
visibility of the top level. If it is visible it should 
be reduced in size and the top level further 
setback from the front. A 5 storey building is not 
compatible with the streetscape. 

Agreed it is unclear if the top front balcony will 
be visible, particularly with the raised pool. 
Although there are 5 storeys, one is 
underground. Four levels above ground is the 
typical Residential flat building in this area. 

The front terrace on the top level should be 
deleted as it will be visible from the street with 
detrimental privacy impacts to neighbours 

Agreed that it is very possible that the front 
balcony will be visible from the street and that 
it could have detrimental acoustic privacy 
impacts to neighbours. 
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Issue Comment 

Side setback: setback to the north boundary of 
900mm is inconsistent with the DCP and 
should be at least 1.5m (including planter 
boxes). Suggests deleting planter boxes as 
they lead to bulk 

The DCP requires a merit assessment rather 
than specific controls. Agreed that deleting the 
side planter boxes would reduce the 
appearance of bulk. 

Room size dimensions not provided and should 
comply with ADG 

Agreed, although the ADG does not apply. 

Rear setback: Not consistent with 3-5 Hill 
Street and adds to visual bulk. The rear setback 
should match 3-5 Hill Street 

The proposal exceeds the DCP rear setback 
control and section 4.15(3A) prevent the 
imposition of a more onerous standard. In any 
event, the rear setback of 7m is only marginally 
less than 3-5 Hill Street. 

Side windows and paneling: lack of details 
about operability of the side windows, leading 
to possible privacy impacts. Full height 
paneling should be fixed to prevent direct 
overlooking 

Agreed that operability of windows is not 
shown. A window schedule is required. 

Terrace windows: northern courtyard allows for 
privacy impacts from the windows ï they 
should be fixed and frosted to 1.6m 

No window schedule is provided. Further 
information is required. 

Balconies will lead to visual and acoustic 
privacy impacts. Full height solid walls are 
required to the northern side 

Agreed that the privacy screens are not to 1.6m 
for the full length of the useable balcony which 
could result in privacy impacts. 

Penthouse has 4 balconies which is excessive. 
The top level front balcony should be deleted 
as it does not adjoin a living area. 

Neither top level balcony adjoins a living area 
and access to them is not shown in the plans. 
The front balcony on the top level is particularly 
large. 

Side trafficable areas should be non-trafficable Agreed 

Survey: it is inadequate to understand the 
levels of the site compared to 3-5 Hill St. There 
is no RL height of the retaining wall on the 
common boundary 

The survey demonstrates the window locations 
and heights and this can be translated to the 
plans. 
Fence RL ï noted. 

Earthworks: Impacts of excavation area 
unclear and further sections are required. 
Existing different levels are not shown nor the 
impacts on 3-5 Hill Street. Level of excavation 
is excessive 

A geotechnical report is provided for 
excavation. Conditions can manage 
excavation. There is a concern about the 
presence of acid sulfate soils. 

RL of ground floor upper rear private courtyard 
is incorrect 

Agreed ï clarification is required. 

Basement: poorly laid out Agreed ï it is very tight for maneuvering. 

Side fencing: Exceeds 1.8m in height Agreed. 

Fire equipment: No BCA assessment is 
provided. Unclear if the proposal complies with 
fire safety standards including lack of 2 
staircases to the basement, if a fire 
hydrant/booster is required, fire rating of 
windows 

Noted. 

Construction methodology: adequate 
conditions of consent required to include a 
dilapidation report and a vibration and noise 
management strategy, a geotechnical strategy 
and construction methodology 

Noted. 

Plan errors: incorrect labelling Agreed 

Amended plans: Any amended plans ï please 
notify 

Noted ï renotification would be in accordance 
with Councilôs policies. 
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¶ Unit 10, 3-5 Hill Street 
 

Issue Comment 

Prefer to retain the existing house. Proposal 
will take away a lot of sun, sea breeze and 
privacy 

Noted however the current property is 
dilapidated and the site is zoned R3 medium 
density residential. Agreed there will be a 
reduction in sun but as the site is south of the 
objector, it will not increase overshadowing for 
that occupant.  Privacy does remain a concern, 
although privacy screens are provided across 
most windows (noting that their details are not 
provided). 

Increase noise and air pollution from more cars 
and demolition. Increase in waste from 
demolition 

A construction and waste management plan 
could be conditioned. 

Will lower the quality of life Noted. 

 

¶ 11 Arcadia Street Coogee 
 

Issue Comment 

The 2 apartment blocks each side of the site 
reduce sunlight received to her property and 
this proposal will compound the impact of 
sunlight loss to her property 

11 Arcadia Street is to the north-east of the site 
with the rear yard adjacent to the rear boundary 
of the site. The shadow diagrams illustrate that 
3-5 Hill Street overshadows the rear yard of 11 
Arcadia Street from 2pm in midwinter. The 
proposal will not increase overshadowing at 
midwinter to 11 Arcadia Street. 

 

Relevant Environment Planning Instruments 

6.1. SEPP (Housing) 2021 
 
As the proposal does not include four dwellings, the provisions of Chapter 4 of the Housing SEPP 
(2021) relating to residential flat buildings and the Apartment Design Guide, do not apply to the 
proposal. 

6.2. SEPP (Sustainable Buildings) 2022  
 

A BASIX certificate has been submitted in accordance with the requirements of the SEPP 
(Sustainable Buildings) 2022. 

6.3. SEPP (Biodiversity and Conservation) 2021 
 
No native trees are proposed for removal and the existing Frangipanni tree is proposed for 
translocation. The SEPP provisions are therefore not a hindrance to any consent. 

6.4. SEPP (Resilience and Hazards) 2021 
 
Chapter 4 - Remediation of Land 
The existing house appears to have occupied the site since at least 1943. However a change of 
use is proposed from a dwelling house to a residential flat building.  The site is however not as listed 
in section 4.6(4) of the SEPP and it is therefore considered that the site is unlikely to be affected by 
contamination such as to require a preliminary site investigation. 
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6.5. Randwick Local Environmental Plan 2012 (LEP) 
 
On 18 August 2023, the Department of Planning and Environment (DPE) formally notified the LEP 
amendment (amendment No. 9) updating the Randwick Local Environmental Plan 2012, and the 
updated LEP commenced on 1 September 2023. As the subject application was lodged on or after 
1 September 2023, the provisions of RLEP 2012 (Amendment No. 9) are applicable to the proposed 
development, and the proposal shall be assessed against the updated RLEP 2012. 
 
The site is zoned Residential R3 Medium Density under Randwick Local Environmental Plan 2012 
and the proposal is permissible with consent.  
 
The proposal is generally found not to be consistent with the specific objectives of the zone in that 
the proposed activity and built form will not protect the amenity of the local residents. 
 
The following development standards in the RLEP 2012 apply to the proposal: 
 

Clause Development 
Standard 

Proposal Compliance 
(Yes/No) 

Cl 4.4: Floor space 
ratio (max) 

0.9:1 Stated to be 0.9:1, however one level of 
lift not included 

No 

Cl 4.3: Building height 
(max) 

12m Stated to be 12m when measured from 
the FFL of the existing house. This does 
not include the 200mm below the floor 
slab 

No 

6.5.1. Clause 4.6 - Exceptions to development standards 
 
The proposal is considered to breach both the building height and the FSR development standards. 
No clause 4.6 exception request has been provided for either and the application must therefore be 
refused. 

6.5.2. Clause 5.10 - Heritage conservation 
 
Clause 5.10(5) enables the consent authority to require a heritage management document be 
prepared to assess the extent to which the proposed development affects a heritage item or heritage 
conservation area when it is in the vicinity. 1 Hill Street is a heritage item as a Spanish mission 
house.  The site is separated from the heritage item by 3-5 Hill Street and very unlikely to impact 
the heritage significance of the item. The heritage listings (including the Arden Street sandstone 
walls are illustrated in Figure 8 below. 
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Figure 8: Extract of Heritage map showing item I90 and L44 (site outlined in red) (Randwick LEP 
2012) 

6.5.3. Clause 6.1 Acid sulfate soils 
 
Clause 6.1 requires a preliminary acid sulfate soil investigation should be conducted where 
management of acid sulfate soils may be required. The excavation is proposed to approximately 
4.5m with groundwater expected approximately 1 metre below that level. There is a possibility of 
excavation within the groundwater table and no assessment has been conducted. 

6.5.4. Clause 6.2 ï Earthworks 
 
Clause 6.2 requires the consent authority to consider various matters prior to granting consent to 
earthworks, including the effect of the development on the likely future use of the land, the effect on 
the existing and likely amenity of adjoining properties and ways to mitigate impacts. A geotechnical 
report has been provided. Geotechnical works can be conditioned to ensure that their 
implementation is suitable. 

6.5.5. Clause 6.4 ï Stormwater management 
 
Clause 6.4 requires the consent authority to be satisfied that the development will maximise the use 
of water permeable surfaces, if possible include on site stormwater retention and avoid impacts of 
stormwater runoff. Stormwater plans have been submitted. They inadequately illustrate that there 
is a likelihood of water overflow entrapment in the sunken rear yard. The ground floor at the rear 
requires raising and a passageway for surface flows provided at the rear. The proposed infiltration 
area is impractical as it will need to be about 5m deep to drain the basement with the invert levels 
shown and is not supported. The OSD is located over deep soil and under the proposed feature 
tree and must be relocated. Levels at the rear of the proposal and inconsistently stated in the 
documentation. 
 
The consent authority would not be satisfied that the development has adequately considered 
adverse impacts of stormwater run-off or that the permeable surfaces have been maximized. 
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Development control plans and policies 

7.1. Randwick Comprehensive DCP 2013 
 
The DCP provisions are structured into two components: objectives and controls. The objectives 
provide the framework for assessment under each requirement and outline key outcomes that a 
development is expected to achieve. The controls contain both numerical standards and qualitative 
provisions. Any proposed variations from the controls may be considered only where the applicant 
successfully demonstrates that an alternative solution could result in a more desirable planning and 
urban design outcome.  
 
The relevant provisions of the DCP are addressed in Appendix 2. 
 

Environmental Assessment  
 
The site has been inspected and the application has been assessed having regard to Section 4.15 
of the Environmental Planning and Assessment Act, 1979, as amended. 
 

Section 4.15 óMatters for 
Considerationô 

Comments 

Section 4.15 (1)(a)(i) ï 
Provisions of any 
environmental planning 
instrument 

See discussion in sections 6 & 7 and key issues below. 
 

Section 4.15(1)(a)(ii) ï 
Provisions of any draft 
environmental planning 
instrument 

Nil. 

Section 4.15(1)(a)(iii) ï 
Provisions of any 
development control plan 

The proposal fails to satisfy multiple of the objectives and controls of the 
Randwick Comprehensive DCP 2013. See table in Appendix 2 and the 
discussion in key issues below. 
 

Section 4.15(1)(a)(iiia) ï 
Provisions of any Planning 
Agreement or draft Planning 
Agreement 

Not applicable. 

Section 4.15(1)(a)(iv) ï 
Provisions of the regulations 

The relevant clauses of the Regulations have been satisfied. 

Section 4.15(1)(b) ï The 
likely impacts of the 
development, including 
environmental impacts on the 
natural and built environment 
and social and economic 
impacts in the locality 

The environmental impacts of the proposed development on the natural 
and built environment have been addressed in this report.  
 
The proposed development will lead to environmental impacts on the 
built environment and amenity of neighbours, and the sunken terrace at 
the rear will lead to overland flows infiltrating the ground floor unit. The 
proposal is inconsistent with the dominant residential character in the 
locality.  
 
The proposal will result in detrimental social or economic impacts on the 
locality. 

Section 4.15(1)(c) ï The 
suitability of the site for the 
development 

The site is located in close proximity to local services and public 
transport. The proposal exceeds the height and FSR controls, includes 
small side setbacks and is seen as an overdevelopment of the site.  
Therefore, the site is considered unsuitable for the proposed 
development. 

Section 4.15(1)(d) ï Any 
submissions made in 
accordance with the EP&A 
Act or EP&A Regulation 
 

The issues raised in the submissions have been addressed in this 
report.  
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Section 4.15 óMatters for 
Considerationô 

Comments 

Section 4.15(1)(e) ï The 
public interest 

The proposal will result in adverse environmental, social or economic 
impacts on the locality and neighbours. General good amenity for the 
occupants has not been demonstrated in relation to natural ventilation 
and overland flows. Accordingly, the proposal is not considered to be in 
the public interest.  

 

8.1. Discussion of key issues 

8.1.1. Building height 
 
The proposal appears to exceed the building height control which would require the provision of a 
clause 4.6 exception request as evidenced by: 

¶ The FFL of the existing dwelling is at RL25.11. The height of the northern roof edge is 

RL37.15 providing a height of 12.04m. 

¶ Hayek v Randwick City Council [2024] NSWLEC 1631 is a case which recently considered 

height calculation and concluded [at 67] that a slab of 200mm should be included. The 

height exceedance is therefore 240mm if taken from the finished floor level. This followed 

the reasoning in Merman Investments Pty Ltd v Woollahra Municipal Council [2021] 

NSWLEC 1582. 

¶ The geotechnical report indicates that the surface levels of 3-5 Hill Street and 9 Hill Street 

are roughly similar to the site. The survey indicates a spot level of RL24.04 just inside 9 Hill 

Street opposite the proposed internal spiral staircase, which would provide for a height of 

12.75m. 

During the DEAP meeting it was explained by the applicantôs architect that a special lift is proposed 

which does not require a lift overrun ï a mere 2.7m is required. No details of this lift to ensure that 

a height breach arising from any lift overrun have been provided. 

No clause 4.6 exception request has been provided justifying the height exceedance and the 

application must therefore be refused. 

8.1.2. Floor space ratio 
 
The proposal appears to exceed the floor space ratio control of 0.9:1 and no clause 4.6 exception 
request is provided. The proposed FSR is 0.89:1. The plans indicate that the GFA is 1.84m2 below 
the maximum GFA development standard under the LEP. The lift between Level 2 and Level 3 only 
services the penthouse. As it is not ñcommon vertical circulationò within this apartment, it is not 
within the exclusions under the LEP definition and one level of the lift must be included in the 
calculation. As the lift appears to be approximately 2m x 2m this leads to an exceedance of the FSR 
control, therefore requiring a clause 4.6 exception request. As no clause 4.6 exception request has 
been provided justifying the FSR exceedance and the application must therefore be refused. 

8.1.3. Side setbacks 
 
The side planters reduce the side setbacks to a bare 1.1m to 900mm over the extent of the building, 
leading to increased perception of bulk for neighbours and the streetscape. They also lead 
somewhat to additional overshadowing of 9 Hill Street to the south. It is unclear how those planters 
would be maintained. A side setback of 1.5m should generally be achieved at all levels. For a lot of 
10.06m wide, the DCP states that side setbacks should be judged on merit. The objectives include 
to ensure adequate separation between buildings for visual and acoustic privacy, solar access, air 
circulation and views. The 900mm wide side setbacks fail to achieve those objectives. 
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8.1.4. Wall height and ceilings 
 
The wall height control in section 4.4 of part C2 of the DCP has not been met notwithstanding the 
statements in the Statement of Environmental Effects. The ceilings in the penthouse upper level do 
not comply with the recommended 2.7m minimum ceiling height in the DCP. Level 3 is not 
considered to be within a roof form and hence the wall height exceedance contributes to perceived 
bulk for the proposal. 

8.1.5. Car parking access and numbers  
 
The DCP requires a minimum of 5 car spaces for the development. Only 4 are provided and 
insufficient justification is provided for that non-compliance.  
 
There is too great a reliance upon two mechanical devices (turntables) which will lead to occupants 
relying on on-street parking. 
 
The internal access driveway does not comply with AS2890.1 which may impact sightlines and 
pedestrian safety. 
 
Two bicycle parks are required and none are provided. 

8.1.6. Flooding and drainage 
 
There is a likelihood that the development will be flooded by surface flows entering the ground floor 
dwelling from the sunken rear yard. Modelling predicts a minor overland flow path entering the site 
from the north near the rear of the site with peak flood depths of about 0.1m predicted from the 1% 
AEP. The FFL of the ground floor is at the same level as the sunken terrace (at RL24.76). The 
terrace is an entrapment low point and the ground floor should be a minimum 150mm above the 
surrounding ground/terrace level with an escape route for surface flows from the rear terrace. 
 
The infiltration area in the rear yard is impractical due to the depth required and there are errors in 
the drainage plans with the depiction of surface levels in the rear yard.  

8.1.7. Amenity 
 
The proposal leads to approximately 5 of the 9 units at 9 Hills Street having at least 3 hours of direct 
sunlight at midwinter - only 55% of the units have compliant sunlight under the RDCP 2013 controls. 
 
As there is no window schedule it is unclear whether the apartments will obtain adequate natural 
ventilation, particularly given the narrow side setbacks and fire protection which will be necessary 
for them due to proximity to the side boundaries. 
 
There are no details of the privacy screens to demonstrate that visual privacy can be achieved. 
Additionally, the privacy screens do not extend to 1.6m for the whole length of balcony. The 
swimming pool on the Level 03 front balcony appears to be raised and it is unclear whether visual 
privacy can be achieved to the neighbouring properties. There is no privacy screening to the lobby 
areas and courtyard areas and it is not demonstrated that adequate visual privacy can be provided 
to the neighbours. 
 
The large entertaining front balcony with pool and balcony on Level 03 raise concerns for acceptable 
acoustic privacy for the adjacent neighbours. 

8.1.8. Landscaping 
 
No calculations plan is provided for landscaped area and deep soil area illustrating what is included 
and what is not. 
 
There is inadequate soil depth for the suggested planting in the courtyard, above the OSD for the 
Tuckeroo and within the planters ï all of which have a depth of approximately 400-600mm (although 
details are not stated). 
 



Randwick Local Planning Panel (Electronic) meeting 13 February 2025 

Page 17 

D
4
/2

5
 

It is not demonstrated that maintenance of the balcony landscaping can be achieved in a cost-
effective manner consistent with building regulations. Failure of these to thrive will impact on the 
presentation to the public domain and the neighbours. 
 
The selected plants in the rear are unlikely to achieve acceptable screening to the rear boundary 
fences and to provide acceptable amenity to the residents from overlooking by neighbours.  

8.1.9. Plan and documentation inconsistencies 
 
There are multiple inconsistencies within the submitted documentation, including: 

 

(a) The SEE refers to 5 car spaces and a car lift, although the plans only show 4 car spaces 

with no lift.  

 

(b) The Traffic report indicates there are 3 bike spaces although none are shown in the plans. 

 

(c) The elevations are incorrectly identified in the title block. 

 

(d) The mailboxes are shown on the ground floor plan which conflicts with the planting shown 

in landscape plan L-02. 

 

(e) The ground floor plan DA13 indicates steps to the rear courtyard. The levels of both the 

terrace and that courtyard are stated to both be RL24760. DA20 indicates that there is a 

retaining wall to the rear elevated courtyard. That section is shown to pass through the 

steps but the steps are not shown in the section. No details of the retaining walls are 

provided. 

 

(f) The Architectural plans state that the rear yard is all at RL24.76. The Stormwater plans 

show the terrace at RL24.76, the absorption trench at RL25.56 (purportedly at NGL, but 

NGL in that area is RL26.3 ï 0.74m higher than proposed), with the upper rear yard at 

RL25.96. The survey in the upper courtyard area shows NGL at RL26.57. The landscape 

plans show the entire rear grassed courtyard at RL25.96. 

 

(g) Pool Level 03:  

i. The pool on Level 03 appears from DA16 to be above ground with steps leading 

up to it. It is not shown in the long section DA20, nor the east, south or north 

elevations.  

ii. The slatted fencing does not appear compliant with the Australian Standards for 

pools.  

iii. A cross section is not provided to illustrate how this will work considering the 

presence of the bedroom beneath.  

iv. Insufficient information is provided to illustrate that no privacy impacts to 9 Hill 

Street arise from this elevated platform. It is unclear if the pool will be visible from 
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the street given its elevated status as indicated in DA16, plus the required fencing 

to meet the Swimming Pool Act and Regulations. 

 

(h) The plans do not indicate the location of the air conditioning units. If they impact on 

landscaped area/deep soil they should be reflected in the landscaping/deep soil plans. 

 

(i) The Tuckeroo is shown as being planted over the OSD of 15.5m2 shown in the stormwater 

plans which is inappropriate and will not lead to a healthy tree. From the plan ñD.C.P.1 

sectionò on sheet 2 of 4 of the stormwater plans, noting that the OSD tank area is 15.5m2, 

there appears little room for any soil above the tank. 

 

(j) There is no apparent door from the windows on the western side of the upper penthouse 

level to provide access to the street-fronting balcony (W17). Likewise the elevations do not 

illustrate a door to the eastern top balcony (W20). 

 

(k) If page L-01 of the landscape plans are purporting to demonstrate landscaped area and 

deep soil for the purposes of the DCP compliance, they do not do so. The mottled green 

area denoted as deep soil gardens in the Legend does not appear to be 25% of the site 

and includes the OSD area of 15.5m2. The flat green areas shown as turf in the legend in 

the lower site calculation plan includes the absorption trench and the OSD, both of which 

are clearly not deep soil, nor turfed given that there are grates shown in the plans. It is 

unclear whether the site complies with the deep soil and landscaped open space 

requirements of the DCP. 

8.1.10. Lack of information 
 
The provided documentation is lacking in many details which are required for assessment of the 
proposal, with those matters listed in the reasons for refusal. 
 

Conclusion 
 
That the RLPP refuse consent under Section 4.16 of the Environmental Planning and Assessment 
Act 1979, as amended, to Development Application No. DA932/2024 for demolition of existing 
building and construction of a 4-storey residential flat building including basement level for 4 cars, 
three (3) residential dwellings, associated ancillary and landscaping works, at No. 7 Hill Steet 
Coogee, for the following reasons: 
 
1. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 

Assessment Act 1979, the application is considered unacceptable in that the proposal is 
inconsistent with the objectives of the R3 Medium Density Residential zone in that it is not 
compatible with the desired future character of the locality, it fails to recognise or reflect the 
desirable elements of the existing streetscape and built form, and it results in adverse amenity 
impacts to neighbouring residential properties in terms of visual bulk, reduction in solar 
access and visual and acoustic privacy impacts. 

 
2. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 

Assessment Act 1979, the application is considered unacceptable in that the proposed 
development is of an excessive height and is incompatible with the desired future character 
of the locality, resulting in non-compliance with the height of buildings development standard 
pursuant to clause 4.3 of RLEP. The Applicant has failed to provide a written request to vary 
the building height development standard pursuant to clause 4.6 of RLEP. 
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3. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 

Assessment Act 1979, the application is considered unacceptable in that the proposed 
development is of an excessive bulk and scale and results in non-compliance with the floor 
space ratio development standard pursuant to clause 4.4 of RLEP. The Applicant has failed 
to provide a written request to vary the FSR development standard pursuant to clause 4.6 of 
RLEP.  

 
4. Pursuant to the provisions of section 4.15(1)(a)(i) of the Environmental Planning and 

Assessment Act 1979, the application is considered unacceptable in that the Applicant has 
failed to provide details of outdoor clothes drying as required by the submitted BASIX 
certificate pursuant to SEPP (Sustainable Buildings) 2022, 

 
5. Pursuant to the provisions of section 4.15(1)(a)(iii) of the Environmental Planning and 

Assessment Act 1979, the application is considered unacceptable in that the proposed 
development fails to comply with the objectives and controls of the Randwick Development 
Control Plan 2013: 

¶ Part B4: Landscaping and Biodiversity  

¶ Part B6: Recycling and Waste Management 

¶ Part B7: Transport, Traffic, Parking and Access 

¶ Part B8: Water Management 

¶ Part C2: Medium Density Residential 
o Section 2.2 ï Landscaped open space and deep soil area 

o Section 2.3 - Private and communal open space 

o Section 3.1 ï Floor space ratio 

o Section 3.2 - Building height 

o Section 3.3 ï Building depth 

o Section 3.4.2 ï Side setback 

o Section 4.1 ï Building design 

o Section 4.2 ï Roof design 

o Section 4.3 ï Habitable roof space 

o Section 4.4 ï External wall height and ceiling height 

o Section 4.9 ï Colours materials and finishes 

o Section 4.12 ï Excavation 

o Section 5.1 ï Solar access and overshadowing 

o Section 5.3 ï Visual privacy 

o Section 5.4 ï Acoustic privacy 

o Section 5.5 ï View sharing 

o Section 6 ï Car parking and access 

o Section 7.3 ï Side fencing 

o Section 7.5 ï swimming and spa pools 

o Section 7.6 ï storage 

o Section 7.7 ï laundry facilities and air conditioning units 

 
6. Pursuant to section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979, the 

proposed development has not adequately demonstrated that it will not result in adverse 
environmental impacts on the existing neighbourhood character, the visual amenity of the 
street and the natural environment. 

 
7.  Pursuant to section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979, the 

suitability of the site for the proposed development as not been adequately demonstrated as 
there is no consideration of the exceedance of the building height and FSR Council controls, 
and a failure to demonstrate that any potential impacts are acceptable and reasonable.  

 
8. Pursuant to section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979, the 

proposed development is not in the public interest having regard to the non-compliances with 
relevant planning controls and merit based controls, the potential impacts on the amenity to 
residents in the immediate vicinity and the streetscape, and the objections raised in the public 
submissions. 
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9. A full and robust assessment of the proposal cannot be completed as insufficient information 

has been submitted relating to: 

¶ Clause 4.6 exception requests for building height and FSR 

¶ A preliminary acid sulfate soil investigation 

¶ Potential for surface flow inundation of the ground level apartment from the sunken terrace 

¶ BCA and fire compliance  

¶ Details of the lift and its overrun 

¶ landscape and deep soil area calculation plans 

¶ where the OSD is to be relocated to enable survival of the feature tree Tuckeroo 

¶ a window schedule identifying natural ventilation possibilities 

¶ details of the proposed privacy screens 

¶ Areas and dimensions of rooms and balconies 

¶ Location of the air conditioning plant and clothes drying facilities 

¶ Cross sections demonstrating correct levels in the rear yard 

¶ Provision for bicycles and EV charging units 

¶ Location of storage in the units and basement 

¶ Side fencing details 

¶ Cross sections of the pool and steps on the level 03 balcony 

¶ Details of how landscaping maintenance can be achieved 

¶ Balustrading on the balconies to comply with the BCA 

¶ How the conflict between the mail boxes and landscaping is to be resolved 

¶ Whether ceiling heights in Level 03 comply with the BCA 

¶ Retaining walls and how levels at the boundaries are to be retained similar to existing levels 

¶ Location of communal open space 

¶ Consideration of view loss 

¶ Car park ventilation.  
 
 
  



Randwick Local Planning Panel (Electronic) meeting 13 February 2025 

Page 21 

D
4
/2

5
 

Appendix 1: Referrals 

 
1. Design Excellence Advisory Panel (DEAP) Comments 

 

PANEL COMMENTS 

 

1. Context and Neighbourhood Character  

- The site is located on Hill Street, Coogee, situated between two existing 4 storey residential 

flat buildings at 3-5 and 9 Hill Street. 

- While the proposed typology aligns with the R3 zoned context, the proposal requires further 

review regarding building height, setbacks, overshadowing, and privacy impacts. 

- The proposed use of pigmented concrete aligns with the predominantly brick streetscape. 

Specific details on the colour and texture of this material should be included in the revised 
drawings. 

 
2. Built Form and Scale 

- The 12m maximum building height has been measured from the finished floor level (FFL) 

of the existing house; however, if assessed under the Hayek v. Randwick City Council case 
law, it would exceed the height limit. The 12m height should be measured from 200mm 
below the FFL to account for slab thickness. Should this adjustment cause a height limit 
breach, a Clause 4.6 justification for non-compliance will be necessary. 

- The Panel recommends considering the removal of the uppermost level to mitigate 

overshadowing impacts on 9 Hill Street. If the uppermost level is retained, compliance with 
BCA requirements for habitable ceiling heights (2400mm over at least two-thirds of the floor 
area) must be demonstrated. 

- The Panel queried the lift overrun requirements due to proximity to the 12m height limit; the 

applicant confirmed no lift overrun is associated with the proposed lift. However, given the 
height sensitivity and proximity to nearby residential buildings, the lift specifications should 
be documented in the revised architectural plans. 

- Additional details on the pool, which is located above a bedroom, are required, as it is not 

illustrated in the long section. Clarification is needed on whether it is above ground/balcony 
level; if so, the south elevation may be inaccurately represented, raising potential 
overlooking concerns toward 9 Hill Street. 

- Further specifications for air conditioning units and service locations are required. 

 

3. Density 

- FSR is stated as 367.97m2 or 0.89:1. However the Panel and Council question the 

exclusion of the private portion of the lift servicing the penthouse. Further justification may 
be required as this inclusion could result in a maximum FSR non-compliance.  

 

4. Sustainability 

- The Panel notes that the proposed rooftop could facilitate a full green roof and rooftop solar 

panels. Further consideration of these sustainability measures is encouraged, with input 
from a qualified landscape architect. 

 

5. Landscape 

- Revised plans should include the landscaped area and deep soil calculations, ensuring the 

on-site detention (OSD) area is excluded from these calculations. 

- Provide clarification on the location of mailboxes, as the current proposal conflicts with the 

landscaping plan. Also check that AS compliant landings are provided in the accessible 
path of travel at mailboxes, entry gate and Lobby entry door.  
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- The ground floorôs FFL is set at RL24.760, as is the rear yard according to DA13. However, 

DA20 shows the rear yard considerably higher, and stairs to the rear yard indicated in DA13 
are absent in the long section. Additionally, the survey shows the rear yard at approximately 
RL25.5-26.5, making a reduction to RL24.760 inconsistent with retaining existing boundary 
levels. 

- Based on this, it appears the ground floor drainage plan (sheet 2 of 4) may depict drainage 

uphill to the rear yardôs absorption trench. This should be clarified in the amended 
documents and Stormwater Management Plan. 

- An OSD is planned in the front yard near Hill Street. The landscape plans show a Tuckeroo 

tree planted above the OSD, which does not appear feasible. 

- The Panel recommends increasing the width of balcony planters to support meaningful 

gardens and potential screening. 

- Soil depth for the central north-facing courtyard should be increased to a minimum of 

600mm, ideally reaching 1m. 

- Fencing type, height and details need to be shown, and any retaining walls at boundaries, 

noting the DCP height requirement for fencing in the front setback. 

 
6. Amenity 

- Overshadowing could be mitigated by removing the uppermost level and introducing a 

south-facing courtyard between the lift and fire stair. The ADG criteria of 70% of units at no 
9 Hill St receiving 2 hours of sun on 21 June between 9am and 3pm should be the guide. 

- A window schedule should be provided to demonstrate how ventilation is achieved within 

the restrictions of fire safety.  

- The provision of car spaces is insufficient; four spaces are provided rather than the required 

five. No bike spaces are indicated on the plans, though the SEE specifies a car lift with five 
spaces and a car stacker, which conflicts with the Traffic report. 

- The Traffic report mentions three bike spaces, but none are shown in the plans. 

- Elevations are incorrectly labeled. 

- Balcony and room areas and dimensions should be indicated, as should the Pool fence, 

and any air conditioning units or fire hydrant. 

- Additional details on clothes-drying facilities are needed. The BASIX certificate specifies 

private outdoor unsheltered clothes-drying lines, but these are absent in the plans. 

 

7. Safety 

- Safety considerations were not discussed at this meeting. 

 

8. Housing Diversity and Social Interaction 

- While the development is not bound by the Apartment Design Guide (ADG), the Panel 

would welcome consideration of communal facilities. 
 

9. Aesthetics  

- The proposed pigmented concrete materiality is appropriate for the predominantly brick 

streetscape. Specific details on the colour and texture should be included in the revised 
drawings. 

- Given the extensive use of precast paneling, further information on panel manufacturing 

and jointing should be included in the revised drawings. 
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SUMMARY AND RECOMMENDATIONS 

- Consider the height, setbacks, overshadowing, and privacy impacts for compatibility with 

the surrounding R3 zoned context. 

- Include specific colour and texture details for the pigmented concrete in revised drawings. 

- Measure the 12m height limit from 200mm below FFL to account for slab thickness; if 

exceeded, submit a Clause 4.6 justification. 

- Consider removing the uppermost level to reduce overshadowing; if retained, ensure 

compliance with BCA habitable ceiling heights. 

- Include specific lift specifications due to the 12m height sensitivity and proximity to 

neighboring buildings. 

- Clarify pool location and elevation in relation to privacy for 9 Hill Street, Coogee. 

- Provide additional details for air conditioning and service unit placements and boundary 

fencing. 

- Review FSR calculations, particularly the exclusion of the private lift serving the penthouse, 

to ensure compliance. 

- Explore the possibility of a full green rooftop terrace with potential for green roofs and solar 

panels, with input from a landscape architect. 

- Submit revised plans showing landscaped area and deep soil calculations, excluding the 

OSD. 

- Re-evaluate mailbox location for compatibility with the landscaping plan, and review the 

accessible path of travel for AS compliance. 

- Clarify rear yard levels and ground floor drainage plan to ensure they are consistent and 

effective. 

- Confirm the feasibility of the Tuckeroo tree above the front yard OSD. 

- Increase balcony planter widths for functional gardens and screening. 

- Increase soil depth in the central north-facing courtyard to a minimum of 600mm, ideally 

1m. 

- Provide a window schedule to confirm ventilation methodologies. 

- Provide sufficient car spaces, and indicate bike spaces in plans as per Traffic report. 

- Label elevations accurately and indicate balcony and room dimensions on all drawings. 

- Clarify clothes-drying facilities as specified by the BASIX certificate. 

- Consider incorporating communal facilities to support resident interaction. 

- Include concrete colour and texture specifications and provide details on precast panel 

manufacturing and jointing in the revised section and elevation drawings. 

 
2. External referral comments: 

 
2.1. Sydney Water 

 
Conditions of consent should require section 73 and Building Plan Approval, including tree planting 
guidelines. 
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3. Internal referral comments: 
 

3.1. Environmental Health 
 
Proposed Development: 
 
Demolition of existing building and construction of a 4-storey residential flat building including 
basement level for 4 cars, three (3) residential dwellings, associated ancillary and landscaping 
works. 
 
Comments: 
 
The development is found within a Class 5 acid sulfate soils zone and is within 500 meters of a 
Class 4 zone.  The excavation for the proposed development is to a maximum depth of 4.5 metres 
with groundwater expected to be found from AHD 20.7m and lower ï the basement level is set at 
21560 RL.  Given this it is entirely plausible that the excavation could enter the groundwater table. 
 
It is advised that it is necessary to request for an acid sulfate soil preliminary investigation report 
was considered necessary because the property is noted on Councilôs Acid Sulfate Soil maps as 
being in Class 5.  Randwick LEP refers to Class 5 as -Works within 500 metres of adjacent Class 
1, 2, 3 or 4 land that is below 5 metres Australian Height Datum and by which the water table is 
likely to be lowered below 1 metre Australian Height Datum on adjacent Class 1, 2, 3 or 4 land.  
 
If an applicant determines they do not meet the class 5- LEP requirements even though they are 
designated within the class 5 NSW acid sulfate soils map, they must demonstrate to Council how 
they have determined this.  Council does not determine the AHD for surrounding properties or the 
water table level for a property that is designated on the NSW acid sulfate soils mapping system. 
This is the responsibility of the owner/ applicant to do so.  Council did not receive any information 
from the applicant that appropriately considered acid sulfate soils and as a result, it is deemed 
appropriate to request a preliminary assessment to be provided to Council prior to the determination 
of the application. 
 
However, in addition to the LEP requirements, Council has a responsibility to consider acid sulfate 
soils as part of the environmental assessment requirements for assessing development 
applications. In this regard and after consideration of the NSW Acid Sulfate Soil Guidelines, which 
outlines works in areas mapped as Class 5 (within 500 metres of Class 1-4 areas), acid sulfate soil 
investigations are recommended.  Therefore, it is deemed appropriate to request a preliminary acid 
sulfate assessment be undertaken in accordance with the NSW Acid Sulfate Soil Assessment 
guidelines. Councilôs planning team may deem it adequate to receive this preliminary assessment 
prior to the construction certificate being issued for the development. 
 
Request for further information: 
 
1. A preliminary acid sulfate soil investigation is to be undertaken by a suitably qualified consultant 

to confirm that the land is not affected by acid sulfate soils. This assessment must be 
undertaken in accordance with the NSW Acid Sulfate Soil Assessment Guidelines.  

 
Should the assessment determine that the land is affected by acid sulfate soils, an acid sulfate 
soils management plan is to be prepared for the development prior to the commencement of 
excavation to outline necessary management and mitigation measures to the satisfaction of 
Council. 
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3.2. Development Engineer 

  
An application has been received for the demolition of the existing building and construction of a 4-
storey residential flat building including basement level for 4 cars, three (3) residential dwellings, 
associated ancillary and landscaping works.at the above site. 
 
This report is based on the following plans and documentation: 

¶ Architectural Plans by SOMA Architecture Rev 4 dated 03/09/2024; 

¶ Statement of Environmental Effects by GSA Planning dated Sept 2024 

¶ Detail & Level Survey by Harrison Friedman & Associates Pty Ltd 

¶ Geotechnical Report by Precision Engineering Group dated 23rd July 2024 

¶ Traffic Impact Report by Traffix Pty Ltd dated 18th September 2024 

¶ Drainage Plans; 

¶ Landscape Plans by Site Design + Studios, pages L-01 ï 06, issue D dated 30/07/24 

¶ Arboricultural Impact Assessment Report by Martin Peacock Tree Care dated 12/08/24. 
 
GENERAL COMMENTS 
For the purposes of informing L&E court proceedings and the preparation of Statement of Facts and 
Contentions the following Engineering and Landscape Comments have been prepared & also 
includes non-contentious aspects for information purposes. 
 
Contentious aspects have also been presented in suggested SOFC format at the end of this report. 
 
FLOODING ISSUES  
The site lies within the catchment for the Council commissioned and adopted Coogee Bay Flood 
Studyô. The study predicts a minor overland flow path entering the site from the north near the rear 
of the site.  
 
Flood depths are minor being generally less than 0.1m for the 1% AEP (1 in 100yr) storm event and 
would normally not be of concern and it is noted the property has not been tagged as a flood control 
lot . Notwithstanding however the submitted plans indicate the ground floor will be the same level 
as the rear terrace being RL 24.76 AHD which itself is sunken below the surrounding level of the 
rear yard. Development Engineering therefore have significant concerns that the sunken rear 
terrace will be a passageway for surface flows to enter the dwelling during major storm events. The 
current configuration is therefore not supported by Development Engineering.  
 
It is recommended the ground floor at the rear be raised and/pr a passageway for surface flows to 
flow away from the rear of the dwelling be provided. 
 
The proposed provision of a drainage grate at the rear of the dwelling is acknowledged however 
this will be overwhelmed during major storm events. 
 
DRAINAGE COMMENTS 

The submitted drainage plans are generally satisfactory with the exception of the proposed 

infiltration trench in the rear yard. This prevents Development Engineering from fully endorsing the 

drainage plans at the current time.  

 

The surface levels shown for the infiltration area are inconsistent with the finished surface levels. 

For example, the drainage plans show a surface grate level above the infiltration area of RL 21.50. 

while the   landscape plan indicates a finished surface level of RL 25.96 being a difference of almost 

4.5m. 

 

The proposed infiltration area appears to be impractical as it would need to be about 5m deep to 

drain the basement with the invert levels shown. It is currently not supported. 

 

When draft conditions are requested, the Development Engineer will include a number of conditions 

that will relate to drainage design requirements. The applicant will be required to submit detailed 

drainage plans to the Principal Certifier for approval prior to the issuing of a construction certificate. 
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The stormwater must be discharged (by gravity) Directly to the kerb and gutter in front of the subject 
site in Hill Street via a OSD system; or  
 
PARKING ISSUES 
Parking Provision 
 
Under Part B7 of DCP 
Parking Requirements for the proposed development have be assessed as per the following 
applicable parking rates specified in Part B7 of Randwick Councilôs Development Control Plan 2013. 

¶ 1 space per 2 studio units 

¶ 1 space per 1 bedroom unit  

¶ 1.2spaces per 2-bedroom unit 

¶ 1.5 spaces per 3 bedroom unit or greater 

¶ 1 visitor space per 4 units (but none where development is less than 4 dwellings) 
 
The proposed development comprises of 3 x 3-bedroom dwellings. 
 
Parking required under DCP = (3 x 1.5)  
 = 4.5 
 = say 5 spaces 
 
Parking proposed = 4 spaces 
 
Parking Shortfall  = 1 space (20%) 
 
 
Motorbike Parking 
Motorbike Parking is to be provided at 5% of the vehicle parking requirement. 
 
Motorbike Parking Required = 0.05 x 4.5  
 = 0.25 
 
Motorbike Parking is not required as calculated requirement is less than 0.5  
 
Motorbike Parking proposed = 0 (complies) 
  
 
Bicycle Parking 
For Flats/multi dwelling bicycle parking to be provided at 1 space per 2 units plus 1 visitor space 
per 10 units. 
 
Bicycle Parking Required = 3/2 + 3/10 
 = 1.8 
 = say 2 spaces 
 
Bicycle Parking proposed = 0 spaces indicated (does not comply) 
 
Comments on parking shortfall 

The 1 space shortfall in vehicle parling is not supported. The nature of the development with high 

end market 3-bedroom apartments including a penthouse suite is likely to attract occupiers who 

have 1 or more vehicles. Full compliance with or above the DCP rates is therefore expected.  

 

The parking shortfall will be transferred to the surrounding street network which is experiencing high 

parking pressures, especially during the summer months, due to the sites close proximity to Coogee 

Beach. This is not acceptable. 

 
The traffic report also acknowledges the shortfall in bicycle parking and suggests a condition of 
consent to address however it has also been included in the contentions. 
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Parking Layout 
There is a high dependence on mechanical devices with two mechanical turntables proposed in the 
basement carpark. All vehicles entering the basement will be dependent on a turntable to exit the 
site in a forward direction which is not desirable form an engineering or planning perspective. 
 
Even with the provision of the turntables, vehicle maneuvering in the basement will still be quite 
tight with relatively narrow clearances provided. Swept path analysis has been provided in Appendix 
B of the traffic report which indicates vehicle access is possible with the use of the turntables. 
 
Vehicle Access Issues 
The internal access driveway fails to comply with Clause 3.3 in AS 2890.1 in that the internal 
driveway will significantly exceed a grade of 1 in 20 within 6m of the front property alignment.  
 
The submitted plans show a grade of 1 in 10 (10%) for the first 2 m only before steepening to a 
grade of 1 in 5 (20%) which continues for the next 6.6m. The ramp then shallows to 10% for 2m 
before entering the basement. 
 
 This configuration is not acceptable and represents a large departure from the Australian Standard 
and will likely lead to issues with sightlines and pedestrian safety. 
 
Undergrounding of site feed power lines Comments 
At the ordinary Council meeting on the 27th May 2014 it was resolved that; 
 

Should a mains power distribution pole be located on the same side of the street and within 
15m of the development site, the applicant must meet the full cost for Ausgrid to relocate 
the existing overhead power feed from the distribution pole in the street to the development 
site via an underground UGOH connection. 

 
The subject is not located within 15m of a power pole on the same side of the street hence the 
above clause is not applicable in this instance. 
 
Waste Management Comments 
Appendix 3 in Part B6 of Councilôs DCP specifies a waste bin requirement rate for residential flat 
buildings houses of 1 x 240L bin per 2 rooms for normal garbage and 1 x 240L bin per 2 rooms for 
recycling.  
 
i.e. Garbage/recycling Bins Required = Number of units/2 (rounded up to nearest whole number)) 
 
There are no specific requirements for green waste in Part B6 of the DCP however since March of 
2021 Council has introduced a Garden Organic Food organic (FOGO) collection service. As some 
landscape areas are also proposed it is recommended that a minimum of ?? x 240L bins also be 
provided for FOGO. 
 
Total Number of BINS required = 2 (normal) + 2 (recycling) + 1(FOGO) 
 = 5 x 240L BINS 
 
The proposed waste storage area appears to be large enough to accommodate the required number 
of bins. 
 
Flooding/Drainage reason for refusal 
 
1. The proposed development should be refused as it will likely result in the development being 

flooded by surface flows entering the dwelling from the sunken rear yard. There are also 
inconsistencies and impractical elements depicted in the drainage plans which require revision. 

 
Parking layout & Vehicle access reason for refusal 

 
2. The proposed development should be refused as it is parking deficient and relies too heavily on 

mechanical parking devices, which will likely lead to occupants parking on-street, resulting in 
unacceptable impacts on the availability of kerbside street parking in the locality. The internal 
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access driveway also does not comply with AS 2890.1 which may impact on sightlines and 
pedestrian safety. 

 
 

3.3. Landscape Development Officer 
 
The site inspection of 07/01/25 revealed a mature, 4-5m tall Callistemon viminalis (Weeping 
Bottlebrush, not identified or assessed in the Arborist Report) on Councilôs Hill Street verge, just 
past the southern site boundary, in front of the adjoining property at no.9, which is automatically 
protected by the DCP due to its location on public property, but should not be directly impacted by 
any external civil works given that the new vehicle crossing and basement ramp will be provided 
well away on the opposite, northern side of the site, so can be easily retained by the inclusion of 
relevant protection conditions and a bond. 
 
There is then a larger, mature, 10m tall Banksia integrifolia (Coastal Banksia, not identified or 
assessed in the Arborist Report) just beyond the northern site boundary, in front of the adjoining 
property at no.3-5, which is prominent in the street and is also protected by the DCP, with its 
southern aspect overhanging the common boundary, partially in front of/above this development 
site. 
 
Its trunk already exhibits an acute trunk lean to the northwest, with the plans showing that the new 
driveway will be offset a distance of approximately 1m from the northern site boundary, and as 
excavations for external crossings are only shallow, in the order of 200mm in depth, this should not 
threaten this public tree, so can be safely retained as part of this proposal, subject to adherence to 
relevant protection measures.    

 

While there is no established vegetation within the front setback of this development site that would 
pose a constraint to this development, beyond the northwest site corner, wholly within the adjoining 
private property at no.3-5, hard up against the common boundary is a mature, 7-8m tall Melaleuca 
styphelioides (Prickly Paperbark, TA in the Arborist Report), with both Council and the applicant 
having a common law responsibility to ensure it is not affected in any way by this proposal. 
 
In this regard, there is an existing masonry wall/fence on the common boundary in this same area 
that would have already acted as a physical barrier to restrict/prevent the growth of roots into this 
development site, with future conditions to specify that this wall/fence be retained in-situ for as long 
as practically possible as a form of protection from construction impacts, and that its demolition as 
well as any new excavations for footings and similar in this area also be supervised by a Project 
Arborist. 
 
The Basement Plan (dwg DA12) shows that excavations/piling for the northern wall of the internal 
ramp will be offset 765mm from this common boundary, which will maintain a strip of deep soil 
contiguous with its trunk for the purpose of future landscaping, and while minimal clearance pruning 
of its southern aspect will be required to avoid the piling rig and similar, this is minor, and not an 
amount that would threaten the tree, so can also be retained as part of these works. 
 
It is noted that a separate approval to remove two established Gum trees for this property was 
previously granted under Tree Application 113/2024, which has already taken place given a large 
stump was observed in the northern side setback, close to the existing dwelling, as well as in the 
rear setback, along the northern boundary. 
 
There are no significant specimens in the remainder of the rear setback of this development site, 
so could all be removed and replaced with the new landscape treatment as shown, including the 
Frangipani (Tree 1 in the Arborist Report) along the southern boundary, just to the southeast of the 
existing paved terrace area, as despite the Arborist Report and Landscape Plans nominating it for 
transplanting, Council will not formally require this given it is a common species that does not offer 
any meaningful contribution to native fauna or biodiversity, with future conditions to allows its 
removal and replacement with more desirable native coastal species. 
 
Located wholly within the rear yard of the adjoining private property to the east, 11 Arcadia Street, 
at a higher ground level which is supported by an existing failing brick retaining wall on the common 
boundary between the two sites, is a mature, 12m tall Eucalyptus species (Tree B in the Arborist 
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Report) which appears in fair condition as numerous major and middle order branches from its 
western aspect which would have previously overhung into/above this development site were 
recently heavily and poorly lopped. 
 
This tree must be safely retained in the same manner that was described for the other neighbouring 
tree (TA) earlier in these comments, and in this regard, the new footprint is shown as being setback 
well away from this part of the site and tree, and while the dilapidated existing wall/fence just to its 
west will need to be repaired as part of this development, this will be ólike for likeô, in terms of both 
material and location, so is not identified as posing a threat to its preservation, with relevant 
protection conditions able to be imposed to avoid any impacts arising from its re-construction.    
 
IN SUMMARY ï there are no Contentions relating to Vegetation/Tree Management for this 
application, with any relevant matters for this aspect of the proposed development able to 
be addressed by condition.  
 
Landscape Plan Comments 
The submitted scheme will significantly increase the amount of plant material as well as improve 
the quality of private open spaces at this site compared to the current situation, providing treatment 
between the Ground and Third Floor levels, and will include balcony planters, two new feature 
canopy trees and tiered perimeter planting using a combination of both native and exotic species 
which are mostly deemed appropriate and suitable for the site and prevailing conditions.  
 
 
As detailed below, the following matters are considered óINSUFFICIENT INFORMATION 
CONTENTIONSô, which will require amendments to the submitted Landscape Plans: 
 

1. While both the SEE as well as the Site Calculations diagram on the Landscape Site Plan 
(Page L-01) claim that numerical compliance is achieved with Section 2.2.2. of Councilôs 
DCP relating to minimum Landscape Area (50% site area required ï 50% proposed) and 
Deep Soil (25% site area required ï 25% proposed), this needs to be graphically 
represented on a dedicated plan to demonstrate accuracy of the calculations.   
 

2. The Architectural Section Plans (dwgôs DA20-21) indicate 600mm soil depth will be 
provided for the upper floor planters; however, no other construction details or notations 
have been provided to confirm this. The same also applies to the planter along the southern 
boundary of the Ground Floor Level as well as for the Kentia Palm in the courtyard along 
the northern side setback, with the soil depth here appearing insufficient for the species 
proposed. Suitable details and dimensions need to be included.  
 

3. It also needs to be clarified how the external planters along both the northern and southern 
elevations will be safely accessed for the purposes of performing routine maintenance, in 
accordance with relevant standards and building codes.  
 

4. It would not be physically possible to successfully plant a Tuckeroo tree directly over/above 
the OSD tank in the front setback as depicted given the insufficient soil depth and volume 
that would be provided between the tank lid and surface level. As a feature tree is strongly 
supported for the front setback to assist with integration of this development into the 
streetscape, the OSD tank should be relocated/re-designed to accommodate this planting 
and area of deep soil. 
 

5. The finished levels for the deep soil Private Courtyard at the rear of the site are not 
consistent, as the Landscape Plan ï GF (page L-02) nominates RL25.960, while the 
Ground Floor Architectural Plan (DA13) nominates RL24.760, which is the same level as 
the rear terrace, despite a set of stairs shown as providing access between the two areas. 
Treatment for this area needs to be clarified in the interests of consistency and accuracy.  
 

6. Concerns are raised over the ability of the ótropical themedô planting around the perimeter 
of the rear POS to provide sufficient/reliable screening of the rear retaining wall and 
boundary fences, as well as reasonable levels of amenity and privacy by reducing 
overlooking from windows and balconies of neighbouring complexes to the north and south. 
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An alternative, more dense and robust species would appear more suitable for this 
purpose/function.  

 
3.4. Building Regulation 

 
Proposed Development: 
Demolition of existing building and construction of a 4-storey residential flat building including 
basement level for 4 cars, three (3) residential dwellings, associated ancillary and landscaping 
works. 

 
Comments: No objection 

 
Recommendation: 
Should the application be approved, it is recommended that the following conditions be included in 
the consent: 
 
NB: The recommended conditions of consent included an upgrade to the fire and safety to achieve 
and adequate level of safety and require a BCA report prior to Construction certificate. 
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Appendix 2: DCP Compliance Table  
 
1.1 Section B4: Landscaping and biodiversity 

 

DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

2. Landscape Plan   

 Prepare a landscape plan with all existing 
trees within and adjacent to the site 

Provided but missing two 
trees on the verge which 
require protection 

Can condition 

3. Landscape design   

 3.1 Maximise retention and protection of 
existing vegetation 

 Can be conditioned 

 3.2 Selection of plant species 
Native plants to comprise at least 50% of 
the plant schedule. Select plants to 
improve overall environmental 
performance and living amenity 

Plants selection at rear 
with ñtropical themedò 
plants will not provide 
adequate amenity 

Can be conditioned  

 
1.2 Section B6: Recycling and Waste Management  
 

DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

4. On-Going Operation    

 (i) Provide suitable and sufficient waste 
storage facilities for all development, 
in accordance with Councilôs 
Guideline. 

Provided Yes 

 (ii) Identify in any required Waste 
Management Plan:  

a) estimated volume of general waste, 
recyclables, garden waste and bulky 
waste likely to be generated on the 
premise; 

b) required type, size and number of bins 
and space for storage of bins and 
bulky waste; and  

d) details of on-going management 
arrangements, including 
responsibility for cleaning, transfer of 
bins between storage facilities and 
collection points and maintenance of 
the storage facilities. 

See waste management 
plan. All identified 

Yes 

 (iii) Illustrate on the DA plans/drawings: 
a) storage space and layout for bins;  
b) storage room for bulky waste;  
c) waste collection point(s) for the site;   
d) path of access for users and collection 
vehicles; and 
e) layout and dimensions required to 
accommodate collection vehicles when 
on-site collection is required.   

Shown in basement plan. 
No bulky waste. 
Collection from the verge 
by Council. 

Yes 

 (iv) Locate and design the waste storage 
facilities to visually and physically 
complement the design of the 
development. Avoid locating waste 
storage facilities between the front 
alignment of a building and the street 

 Bins in garage Yes 
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DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

where possible.  

 (v) Locate the waste storage facilities to 
minimise odour and acoustic impacts 
on the habitable rooms of the 
proposed development, adjoining and 
neighbouring properties.  

Yes in garage Yes 

 (vi) Screen the waste storage facilities 
through fencing and/or landscaping 
where possible to minimise visual 
impacts on neighbouring properties 
and the public domain.  

In garage Yes 

 (vii) Ensure the waste storage facilities are 
easily accessible for all users and 
waste collection personnel and have 
step-free and unobstructed access to 
the collection point(s).  

In garage adjacent to lift Yes 

 (viii)Provide sufficient storage space within 
each dwelling / unit to hold a single 
dayôs waste and to enable source 
separation.  

Should be sufficient room 
in the kitchen 

Yes 

 (ix) Bin enclosures / rooms must be 
ventilated, fire protected, drained to 
the sewerage system and have 
lighting and water supply.  

Can be conditioned Yes 

 
1.3 Section B7: Transport, Traffic, Parking and Access 
 

DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

3. Parking & Service Delivery Requirements 

3.2iv Minimise the use of mechanical parking 
devises eg turntables 

2 required in the 
basement 

No 

 Car parking requirements: 

¶ 1 space per 2 studios 

¶ 1 space per 1-bedroom unit (over 
40m2) 

¶ 1.2 spaces per 2-bedroom unit 

¶ 1.5 spaces per 3 or more bedroom 
unit 

¶ 1 visitor space per 4 dwellings 
(none if less than 4) 

3 x 3 Bed apartments  
5 required  
4 provided 

No 

 Motor cycle requirements: 
5% of car parking requirement  
 

None Yes 

4. Bicycles  

 Residents: 

¶ 1 bike space per 2 units 
Visitors: 

¶ 1 per 10 units  

None provided 
2 required 

No 

 
1.4 Section B8: Water Management 
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DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

3. Stormwater management   

3.2 (i) On-site detention and infiltration 
systems to be designed and 
constructed to comply with the 
requirements of Councilôs Private 
Stormwater Code 

Infiltration system needs 
to be about 5m deep and 
unsatisfactory 

No 

 (ii) On site detention volumes may be 
reduced through the use of 
stormwater infiltration systems 

Noted Noted 

5 Flooding   

 Various controls relating to over land flows Councilôs engineers have 
identified overland flows 
which will pool in the 
sunken rear yard and 
create flooding for the 
ground floor unit 

No 

 
1.5 Section C2: Medium Density Residential 
 

DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

2. Site Planning 

2.1 Site Layout Options 

 Site layout and location of buildings must 
be based on a detailed site analysis and 
have regard to the site planning guidelines 
for:  

¶ Two block / courtyard example 

¶ T-shape example 

¶ U-shape example 

¶ Conventional example 

Site analysis provided Noted 

2.2 Landscaped open space and deep soil area 

2.2.1 Landscaped open space 

 A minimum of 50% of the site area 
(410.9m2) is to be landscaped open space. 
 

Required: 205.45m2 
Stated to be 206m2 

Unclear ï no 
illustrative plans.  

2.2.2 Deep soil area 

 (i) A minimum of 25% of the site area 
(410.9m2) should incorporate deep 
soil areas sufficient in size and 
dimensions to accommodate trees 
and significant planting.  

Required: 102.7m2 
Stated to be 103m2 
 

Unlikely ï no 
illustrative plans. 
Appears to be less 
than 21.3% 

 (ii) Deep soil areas must be located at 
ground level, be permeable, capable 
for the growth of vegetation and large 
trees and must not be built upon, 
occupied by spa or swimming pools or 
covered by impervious surfaces such 
as concrete, decks, terraces, 
outbuildings or other structures.  

Noted.   

 (iii) Deep soil areas are to have soft 
landscaping comprising a variety of 
trees, shrubs and understorey 
planting. 

Landscape plan illustrates 
a mix, however the 
species in the rear are 
poorly selected for 
screening and privacy 

No 
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DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

 (iv) Deep soil areas cannot be located on 
structures or facilities such as 
basements, retaining walls, floor 
slabs, rainwater tanks or in planter 
boxes.  

Noted  

 (v) Deep soil zones shall be contiguous 
with the deep soil zones of adjacent 
properties.  

Noted  

2.3 Private and communal open space  

2.3.1 Private open space  

 Private open space is to be:  
(i) Directly accessible from the living 

area of the dwelling.  
(ii) Open to a northerly aspect where 

possible so as to maximise solar 
access. 

(iii) Be designed to provide adequate 
privacy for residents and where 
possible can also contribute to 
passive surveillance of common 
areas.  

(i) Off living area on Gnd, 
L1 and L2. Also off 
bedrooms all levels. 

(ii) Yes subject to privacy 
screens 

(iii) Privacy screens 
provided 

(i) Generally yes. 
(ii) Northern 

privacy screens 
reduce solar 
access 

(iii) Privacy screens 
do not extend 
whole of the 
balconies. 
There is no rear 
common space 

 

 For residential flat buildings: 
(vi) Each dwelling has access to an area 

of private open space in the form of a 
courtyard, balcony, deck or roof 
garden, accessible from within the 
dwelling.  

(vii) Private open space for apartments 
has a minimum area of 8m2 and a 
minimum dimension of 2m. 

 
Provided 
 
 
 
 
Unclear on minimum 
dimension as none 
shown. Likely satisfies 

 
Yes 

2.3.2 Communal open space  

 Communal open space for residential flat 
buildings is to be:  
(a) Of a sufficient contiguous area, and 

not divided up for allocation to 
individual units.  

(b) Designed for passive surveillance.  
(c) Well oriented with a preferred 

northerly aspect to maximise solar 
access.  

(d) adequately landscaped for privacy 
screening and visual amenity.  

(e) Designed for a variety of recreation 
uses and incorporate recreation 
facilities such as playground 
equipment, seating and shade 
structures.  

None provided other than 
in the front setback 

No 

3. Building Envelope  

3.1 Floor space ratio  

  
0.9:1 = 369.81m2 max 
 
 
 

0.89:1 = 367.97m2 
However upper level lift 
not included which will 
exceed FSR 

No 

3.2 Building height  
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 12m 
 
 
 
 

Exceeds 12m if the 
200mm floor slab is 
included or the FFL of the 
front part of the existing 
dwelling applies 

No 

3.3 Building depth  

 For residential flat buildings, the preferred 
maximum building depth (from window to 
window line) is between 10m and 14m.  
Any greater depth must demonstrate that 
the design solution provides good internal 
amenity such as via cross-over, double-
height or corner dwellings / units. 

23.05m No, however a 
courtyard is 
provided halfway 
along 

3.4 Setbacks 

3.4.1 Front setback 

  (i) The front setback on the primary 
and secondary property frontages 
must be consistent with the 
prevailing setback line along the 
street.  
Notwithstanding the above, the 
front setback generally must be no 
less than 3m in all circumstances to 
allow for suitable landscaped areas 
to building entries.  

(ii) Where a development is proposed 
in an area identified as being under 
transition in the site analysis, the 
front setback will be determined on 
a merit basis.  

(iii) The front setback areas must be 
free of structures, such as 
swimming pools, above-ground 
rainwater tanks and outbuildings.  

(iv) The entire front setback must 
incorporate landscape planting, 
with the exception of driveways and 
pathways.  

 Average is 4.1m. 
Proposal is 4.0m to 
external wall points. 
 
Free of structures. 
 
Landscape planting is 
proposed above the OSD 

Generally yes. 
 
No, landscaped 
planting in the front 
setback where the 
Tuckeroo is 
proposed over the 
OSD 

3.4.2 Side setback 

 Residential flat building 
 
(i) Comply with the minimum side 

setback requirements stated below:  
-  Less than 12m ï merit  

(ii) Incorporate additional side 
setbacks to the building over and 
above the above minimum 
standards, in order to: 

-  Create articulations to the 
building facades.  

-  Reserve open space areas and 
provide opportunities for 
landscaping.  

-  Provide building separation. 

-  Improve visual amenity and 
outlook from the development 
and adjoining residences.  

Lot is less than 12m wide 
hence assessment is 
merit based. 
 
Setback to dwelling wall is 
1.5m but setback to 
planters is about 1.1m and 
setback to southern stairs 
is 900mm. 
Courtyard on north side 
provides articulation and 
space for landscaping. 
Visual privacy provided by 
privacy screening in some 
places. 
 

No 
Inadequate side 
setbacks result in 
overshadowing and 
visual and acoustic 
privacy concerns for 
neighbours. 
 
No justification for 
fire protection for 
side window close 
to the side 
boundaries 
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-  Provide visual and acoustic 
privacy for the development 
and the adjoining residences.  

-  Ensure solar access and 
natural ventilation for the 
development and the adjoining 
residences.  

(iii) A fire protection statement must be 
submitted where windows are 
proposed on the external walls of a 
residential flat building within 3m of 
the common boundaries. The 
statement must outline design and 
construction measures that will 
enable operation of the windows 
(where required) whilst still being 
capable of complying with the 
relevant provisions of the BCA.  

Solar access to building to 
the south (9 Hill Street) is 
compromised. 
 
Fire protection statement 
not provided for all 
windows which are within 
3m of common 
boundaries 

3.4.3 Rear setback 

 For residential flat buildings, provide a 
minimum rear setback of 15% of allotment 
depth (6.127m) or 5m, whichever is the 
greater.  

7m Yes 

4. Building Design  

4.1 Building façade  

 (i) Buildings must be designed to 
address all street and laneway 
frontages.  

(ii) Buildings must be oriented so that 
the front wall alignments are 
parallel with the street property 
boundary or the street layout.  

(iii) Articulate facades to reflect the 
function of the building, present a 
human scale, and contribute to the 
proportions and visual character of 
the street.  

(iv) Avoid massive or continuous 
unrelieved blank walls. This may be 
achieved by dividing building 
elevations into sections, bays or 
modules of not more than 10m in 
length, and stagger the wall planes.  

(vi) Conceal building services and 
pipes within the balcony slabs. 

(i) Addresses front 
(ii) Is parallel subject to 

articulated elements 
(iii) Front balcony provides 

articulation. North side 
has courtyard 
articulation. South side 
lacks articulation. 
Privacy screens 
reduce any 
appearance of window 
articulation. 

(iv) Wall planes not highly 
articulated to south 

(v) Unclear 

Partial. The privacy 
screens reduce 
articulation and 
there is insufficient 
articulation on the 
south elevation 

4.2 Roof design 

  (i) Design the roof form, in terms of 
massing, pitch, profile and 
silhouette to relate to the three 
dimensional form (size and scale) 
and façade composition of the 
building.  

(ii) Design the roof form to respond to 
the orientation of the site, such as 
eaves and skillion roofs to respond 
to sun access.  

(i) Gently sloping skillion 
roof 

(ii) Roof is higher on the 
northern side 

(iii) Adjacent buildings 
have hipped roof so 
dissimilar 

(iv) Upper section is 
smaller than level 
below 

(v) Not used 

(i)  Perhaps 
(ii) Yes 
(iii) No 
(iv) Yes 
(v) No 
(vi) Yes, however 

further details 
required 
regarding lift 
overrun 

(vii) No 
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(iii) Use a similar roof pitch to adjacent 
buildings, particularly if there is 
consistency of roof forms across the 
streetscape.  

(iv) Articulate or divide the mass of the 
roof structures on larger buildings 
into distinctive sections to minimise 
the visual bulk and relate to any 
context of similar building forms.  

(v) Use clerestory windows and 
skylights to improve natural lighting 
and ventilation of internalised space 
on the top floor of a building where 
feasible. The location, layout, size 
and configuration of clerestory 
windows and skylights must be 
sympathetic to the overall design of 
the building and the streetscape.  

(vi) Any services and equipment, such 
as plant, machinery, ventilation 
stacks, exhaust ducts, lift overrun 
and the like, must be contained 
within the roof form or screened 
behind parapet walls so that they 
are not readily visible from the 
public domain.  

(vii) Terraces, decks or trafficable 
outdoor spaces on the roof may be 
considered only if:  

-  There are no direct sightlines to 
the habitable room windows 
and private and communal 
open space of the adjoining 
residences.  

-  The size and location of terrace 
or deck will not result in 
unreasonable noise impacts on 
the adjoining residences.  

-  Any stairway and associated 
roof do not detract from the 
architectural character of the 
building, and are positioned to 
minimise direct and oblique 
views from the street.  

-  Any shading devices, privacy 
screens and planters do not 
adversely increase the visual 
bulk of the building.  

(viii) The provision of landscape planting 
on the roof (that is, ñgreen roofò) is 
encouraged. Any green roof must 
be designed by a qualified 
landscape architect or designer 
with details shown on a landscape 
plan.  

(vi) No services are on the 
roof 

(vii) Balcony spaces on 
the lower penthouse 
level. Upper front and 
rear balcony is 
opposite windows and 
other balconies. Size 
of front Level 3 
balcony is large with a 
pool and BBQ 
encouraging 
entertainment and 
potential noise 
impacts to neighbours. 

(viii) NA 

(viii) NA 
 

4.3 Habitable roof space 
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 Habitable roof space may be considered, 
provided it meets the following:  

-  Optimises dwelling mix and layout, 
and assists to achieve dual aspect or 
cross over units with good natural 
ventilation. 

-  Has a maximum floor space of 65% of 
the storey immediately below.  

-  Wholly contain habitable areas within 
the roof space.  

-  When viewed from the surrounding 
public and private domain, the roof 
form has the appearance of a roof. A 
continuous flat roof with habitable 
space within it will not satisfy this 
requirement.  

-  Design windows to habitable roof 
space as an integrated element of the 
roof.  

-  Submit computer generated 
perspectives or photomontages 
showing the front and rear elevations 
of the development.  

Level 3 is 38% GFA of 
Level 2. Not contained 
within the roof space. 
Is a continuous flat roof 

Yes for GFA 
No for appearance 

4.4 External wall height and ceiling height 

 (ii)  Where the site is subject to a 9.5m 
building height limit under the LEP, a 
maximum external wall height of 
10.5m applies.  

 SEE states compliance 
however DA21 indicates it 
does not 

No. 
Approx 1.5m 
exceedance - a 
14% variation 

 (iii) The minimum ceiling height is to be 
2.7m for all habitable rooms. 

Lower levels 2.7m. 
Upper penthouse is 2.0-
2.4m 

Partial 

4.5 Pedestrian Entry 

  (i) Separate and clearly distinguish 
between pedestrian pathways and 
vehicular access.   

Separated  Yes 

 (ii) Present new development to the 
street in the following manner:  

-  Locate building entries so that 
they relate to the pedestrian 
access network and desired 
lines.  

-  Design the entry as a clearly 
identifiable element in the 
façade composition.  

-  Integrate pedestrian access 
ramps into the overall building 
and landscape design.  

-  For residential flat buildings, 
provide direct entries to the 
individual dwellings within a 
development from the street 
where possible.  

-  Design mailboxes so that they 
are convenient to residents, do 
not clutter the appearance of 
the development at street 
frontage and are preferably 

Entry at side half way 
down block, no weather 
protection, separate from 
driveway. 
 
Mailboxes  shown at entry 
on DA13 but landscape 
plan shows trees in that 
location  

Partial 
 
 
 
 
Unclear 
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integrated into a wall adjacent 
to the primary entry (and at 90 
degrees to the street rather 
than along the front boundary).  

-  Provide weather protection for 
building entries.  

 
Postal services and mailboxes 
(i) Mailboxes are provided in 

accordance with the delivery 
requirements of Australia Post. 

(ii)  A mailbox must clearly mark the 
street number of the dwelling that it 
serves.  

(iii)  Design mail boxes to be convenient 
for residents and not to clutter the 
appearance of the development 
from the street. 

4.6 Internal circulation  

  (i) Enhance the amenity and safety of 
circulation spaces by:  
-  Providing natural lighting and 

ventilation where possible.  
-  Providing generous corridor 

widths at lobbies, foyers, lift 
doors and apartment entry 
doors.  

-  Allowing adequate space for 
the movement of furniture.  

-  Minimising corridor lengths to 
give short, clear sightlines.  

-  Avoiding tight corners.  
-  Articulating long corridors with 

a series of foyer areas, and/or 
providing windows along or at 
the end of the corridor.  

Lobby has a window with 
privacy screen. Unclear if 
it is operable. Distance to 
the boundary is not 
stated. 
Entry lobby ground floor is 
small with no meeting 
spaces. 

Partial 

 (ii)  Use multiple access cores to: 

-  Maximise the number of 
pedestrian entries along a 
street for sites with wide 
frontages or corner sites.  

-  Articulate the building façade.  

-  Limit the number of dwelling 
units accessible off a single 
circulation core on a single level 
to 6 units.  

NA NA 

 (iii)  Where apartments are arranged off a 
double-loaded corridor, limit the 
number of units accessible from a 
single core or to 8 units. 

One unit off each core Yes 

4.7 Apartment layout 

  (i)  Maximise opportunities for natural 
lighting and ventilation through the 
following measures: 
-  Providing corner, cross-over, 

cross-through and double-

No window schedule, 
layout otherwise OK 

Yes subject to 
window ventilation 
provision 
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height maisonette / loft 
apartments.  

-  Limiting the depth of single 
aspect apartments to a 
maximum of 6m.  

-  Providing windows or skylights 
to kitchen, bathroom and 
laundry areas where possible.  

Providing at least 1 openable window 
(excluding skylight) opening to 
outdoor areas for all habitable rooms 
and limiting the use of borrowed light 
and ventilation.  

 (ii) Design apartment layouts to 
accommodate flexible use of rooms 
and a variety of furniture 
arrangements.  

No room dimensions 
provided 

More information 
required 

 (iii) Provide private open space in the 
form of a balcony, terrace or courtyard 
for each and every apartment unit in a 
development. 

Provided ï no dimensions 
or sizes identified 

More information 
required 

 (iv) Avoid locating the kitchen within the 
main circulation space of an 
apartment, such as hallway or entry. 

Noted Yes 

4.8 Balconies 

 (i) Provide a primary balcony and/or 
private courtyard for all 
apartments with a minimum area 
of 8m2 and a minimum dimension 
of 2m and consider secondary 
balconies or terraces in larger 
apartments.  

No dimensions or areas 
shown 

More information 
required 

 (ii) Provide a primary terrace for all 
ground floor apartments with a 
minimum depth of 4m and 
minimum area of 12m2. All 
ground floor apartments are to 
have direct access to a terrace. 

Provided Yes 

4.9 Colours, materials and finishes 

  (i) Provide a schedule detailing the 
materials and finishes in the 
development application 
documentation and plans.  

(ii) The selection of colour and material 
palette must complement the 
character and style of the building.  

(iv) Use the following measures to 
complement façade articulation: 

-  Changes of colours and surface 
texture 

-  Inclusion of light weight materials 
to contrast with solid masonry 
surfaces 

-  The use of natural stones is 
encouraged.  

(v) Avoid the following materials or 
treatment:  

Schedule provided but 
lacks details of colour and 
texture of concrete 
materiality. Large areas of 
battens on north and 
south elevation 

Partial ï further 
details required 
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-  Reflective wall cladding, panels 
and tiles and roof sheeting 

-  High reflective or mirror glass 
-  Large expanses of glass or 

curtain wall that is not protected 
by sun shade devices 

-  Large expanses of rendered 
masonry 

-  Light colours or finishes where 
they may cause adverse glare 
or reflectivity impacts 

(vi)  Use materials and details that are 
suitable for the local climatic 
conditions to properly withstand 
natural weathering, ageing and 
deterioration.  

(vii)  Sandstone blocks in existing 
buildings or fences on the site must 
be recycled and re-used.  

4.12 Earthworks Excavation and backfilling 

  (i)  Any excavation and backfilling 
within the building footprints must 
be limited to 1m at any point on the 
allotment, unless it is demonstrated 
that the site gradient is too steep to 
reasonably construct a building 
within this extent of site 
modification.  

(ii)  Any cut and fill outside the building 
footprints must take the form of 
terracing following the natural 
landform, in order to minimise the 
height or depth of earthworks at any 
point on the site.  

(iii)  For sites with a significant slope, 
adopt a split-level design for 
buildings to minimise excavation 
and backfilling.  

 

(i) Basement excavation 
provided greater than 
1m 

(ii) Architectural plans are 
wrong stating that the 
rear yard is all at 
RL24.76, Stormwater 
plans show terrace at 
RL24.76, the 
absorption trench at 
RL25.56 (purportedly 
at NGL, but NGL in 
that area is RL26.3 ï 
0.74m higher than 
proposed. Upper rear 
yard stormwater plans 
show RL25.96 but 
survey shows NGL at 
RL26.57 (0.61m 
higher). Hence 
excavation in rear yard 
of between 0.74-
0.61m. Landscape 
plans show entire rear 
grassed courtyard at 
RL25.96. 

No. 
Excavation in rear 
yard is excessive 
and not consistent 
with neighbouring 
sites. Also plans are 
contradictory as to 
amount of 
excavation. 
Excavation is 
leading to overland 
flow issues in the 
rear yard and rear 
of the ground floor 
apartment. 

 Retaining walls 
(iv)  Setback the outer edge of any 

excavation, piling or sub-surface 
walls a minimum of 900mm from the 
side and rear boundaries.  

(v)  Step retaining walls in response to 
the natural landform to avoid 
creating monolithic structures 
visible from the neighbouring 
properties and the public domain.  

(vi)  Where it is necessary to construct 
retaining walls at less than 900mm 

No retaining walls 
illustrated although they 
are required given the 
excavation at the rear 

No 
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from the side or rear boundary due 
to site conditions, retaining walls 
must be stepped with each section 
not exceeding a maximum height of 
2200mm, as measured from the 
ground level (existing).  

5. Amenity  

5.1 Solar access and overshadowing 

 Solar access for proposed development  

 (i)  Dwellings must receive a minimum 
of 3 hours sunlight in living areas 
and to at least 50% of the private 
open space between 8am and 4pm 
on 21 June.  

Living: 
3 hours 1pm-4pm 
POS 
Achieved 

Yes 

 (ii)  Living areas and private open 
spaces for at least 70% of dwellings 
within a residential flat building 
must provide direct sunlight for at 
least 3 hours between 8am and 
4pm on 21 June.  

Living: 
3 hours 1pm-4pm 
POS: all 

Yes ï 100% 

 (iii)  Limit the number of single-aspect 
apartments with a southerly aspect 
to a maximum of 10 percent of the 
total units within a residential flat 
building. 

No single aspect Yes 

 (iv)  Any variations from the minimum 
standard due to site constraints and 
orientation must demonstrate how 
solar access and energy efficiency 
is maximised. 

  

 Solar access for surrounding development 

 (i)  Living areas of neighbouring 
dwellings must receive a minimum of 
3 hours access to direct sunlight to a 
part of a window between 8am and 
4pm on 21 June.  

 
(ii)  At least 50% of the landscaped areas 

of neighbouring dwellings must 
receive a minimum of 3 hours of direct 
sunlight to a part of a window between 
8am and 4pm on 21 June. 

 
(iii)  Where existing development currently 

receives less sunlight than this 
requirement, the new development is 
not to reduce this further. 

(i) Building to the south (9 
Hill St) will be largely 
overshadowed on L1 
and L2 for most of the 
day. 
 

(ii) Will cause additional 
overshadowing of rear 
landscaped area of 9 
Hill Street between 
2pm to say 3.15pm 

Room locations not 
specified. However 
balconies have 
living rooms behind. 
Unlikely to comply. 
 
No 

5.2 Natural ventilation and energy efficiency  

 (i) Provide daylight to internalised areas 
within each dwelling and any poorly lit 
habitable rooms via measures such 
as ventilated skylights, clerestory 
windows, fanlights above doorways 
and highlight windows in internal 
partition walls.  

All habitable units have 
windows but privacy 
screens apply. Unsure if 
the middle bedroom is 
operable due to fire 
restrictions. 
Unclear if dining room 
windows are operable 

Unclear, need 
window schedule 



Randwick Local Planning Panel (Electronic) meeting 13 February 2025 

Page 43 

D
4
/2

5
 

DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

 (ii) Sun shading devices appropriate to 
the orientation should be provided for 
the windows and glazed doors of the 
building.  

See above See above 

 (iii) All habitable rooms must incorporate 
windows opening to outdoor areas. 
The sole reliance on skylight or 
clerestory windows for natural lighting 
and ventilation is not acceptable.  

See above See above 

 (iv) All new residential units must be 
designed to provide natural 
ventilation to all habitable rooms. 
Mechanical ventilation must not be 
the sole means of ventilation to 
habitable rooms.  

See above See above 

 (v) A minimum of 90% of residential units 
should be naturally cross ventilated. 
In cases where residential units are 
not naturally cross ventilated, such as 
single aspect apartments, the 
installation of ceiling fans may be 
required.  

See above See above 

 (vi) A minimum of 25% of kitchens within 
a development should have access to 
natural ventilation and be adjacent to 
openable windows.  

See above See above 

 (vii) Developments, which seek to vary 
from the minimum standards, must 
demonstrate how natural ventilation 
can be satisfactorily achieved, 
particularly in relation to habitable 
rooms. 

See above See above 

5.3 Visual privacy  

  (i) Locate windows and balconies of 
habitable rooms to minimise 
overlooking of windows or glassed 
doors in adjoining dwellings.  

(ii) Orient balconies to front and rear 
boundaries or courtyards as much as 
possible. Avoid orienting balconies to 
any habitable room windows on the 
side elevations of the adjoining 
residences.  

(iii) Orient buildings on narrow sites to the 
front and rear of the lot, utilising the 
street width and rear garden depth to 
increase the separation distance.  

(iv) Locate and design areas of private 
open space to ensure a high level of 
user privacy. Landscaping, screen 
planting, fences, shading devices and 
screens are used to prevent 
overlooking and improve privacy.  

(v) Incorporate materials and design of 
privacy screens including:  
- Translucent glazing 
- Fixed timber or metal slats  

Side windows have 
privacy screens. 
Balconies at front and rear 
but not all to 1.6m in 
height or for the full width 
of the balcony. 
Top balconies are 
opposite living areas of 
neighbours 

Partial, using 
privacy screens. 
 
Yes re Balconies at 
front and rear with 
partial privacy 
screens 
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- Fixed vertical louvres with the 
individual blades oriented away 
from the private open space or 
windows of the adjacent 
dwellings 

- Screen planting and planter 
boxes as a supplementary device 
for reinforcing privacy protection 

5.4 Acoustic privacy 

  (i) Design the building and layout to 
minimise transmission of noise 
between buildings and dwellings.  

(ii) Separate ñquiet areasò such as 
bedrooms from common recreation 
areas, parking areas, vehicle access 
ways and other noise generating 
activities. 

(iii) Utilise appropriate measures to 
maximise acoustic privacy such as: 

-  Double glazing 

-  Operable screened balconies 

-  Walls to courtyards 

-  Sealing of entry doors 

Likely OK internally given 
single units on each floor. 
 
Acoustic privacy to 
neighbouring buildings is 
difficult given the small 
setback and the large 
balconies, particularly on 
level 03 

Yes. 
 
 
No 

5.5 View sharing 

  (i) The location and design of buildings 
must reasonably maintain existing 
view corridors and vistas to 
significant elements from the 
streets, public open spaces and 
neighbouring dwellings.  

(ii) In assessing potential view loss 
impacts on the neighbouring 
dwellings, retaining existing views 
from the living areas should be 
given a priority over those obtained 
from the bedrooms and non-
habitable rooms. 

(iii) Where a design causes conflicts 
between retaining views for the 
public domain and private 
properties, priority must be given to 
view retention for the public 
domain.  

(iv) The design of fences and selection 
of plant species must minimise 
obstruction of views from the 
neighbouring residences and the 
public domain.    

(v) Adopt a balanced approach to 
privacy protection and view sharing, 
and avoid the creation of long and 
massive blade walls or screens that 
obstruct views from the 
neighbouring dwellings and the 
public domain.  

(vi) Clearly demonstrate any steps or 
measures adopted to mitigate 

 Some district views will 
be lost, although views 
are not likely a major 
impact 

Satisfactory 
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potential view loss impacts in the 
development application.  

5.6 Safety and security  

 (i) Design buildings and spaces for 
safe and secure access to and 
within the development.  

Entry set well back and 
not sheltered. 
No recesses. 
Direct access provided. 

No 
Yes 
Yes 

 (iii) For residential flat buildings, 
provide direct, secure access 
between the parking levels and the 
main lobby on the ground floor.  

Lift from garage Yes 

 (iv) Design window and door placement 
and operation to enable ventilation 
throughout the day and night 
without compromising security. The 
provision of natural ventilation to 
the interior space via balcony doors 
only, is deemed insufficient.  

Window schedule not 
provided 

More information 
required 

 (v) Avoid high walls and parking 
structures around buildings and 
open space areas which obstruct 
views into the development.  

Fences are excessively 
high in places 

No ï could be 
conditioned 

 (vi) Resident car parking areas must be 
equipped with security grilles or 
doors.  

Garage door provided Yes 

 (vii) Control visitor entry to all units and 
internal common areas by intercom 
and remote locking systems.  

CC documentation CC 

 (viii) Provide adequate lighting for 
personal safety in common and 
access areas of the development.  

Will form part of CC CC 

 (ix) Improve opportunities for casual 
surveillance without compromising 
dwelling privacy by designing living 
areas with views over public spaces 
and communal areas, using bay 
windows which provide oblique 
views and casual views of common 
areas, lobbies / foyers, hallways, 
open space and car parks.  

Views to communal area 
at front is from bedrooms 

No 

 (x) External lighting must be neither 
intrusive nor create a nuisance for 
nearby residents.  

Can be conditioned Condition 

 (xi) Provide illumination for all building 
entries, pedestrian paths and 
communal open space within the 
development.  

Noted Can be conditioned 

6. Car parking and access 

6.1 Location 

 (i) Car parking facilities must be 
accessed off rear lanes or secondary 
street frontages where available. 

NA NA 

 (ii) The location of car parking and 
access facilities must minimise the 
length of driveways and extent of 
impermeable surfaces within the site. 

Driveway length is 
minimised 

Yes 
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DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

 (iii) Setback driveways a minimum of 1m 
from the side boundary. Provide 
landscape planting within the setback 
areas.  

1.5m from north side 
boundary 

Yes 

 (iv) Entry to parking facilities off the rear 
lane must be setback a minimum of 
1m from the lane boundary. 

NA NA 

 (v)  For residential flat buildings, comply 
with the following:  
(a)  Car parking must be provided 

underground in a basement or 
semi-basement for new 
development.  

(b)  On grade car park may be 
considered for sites potentially 
affected by flooding. In this 
scenario, the car park must be 
located on the side or rear of 
the allotment away from the 
primary street frontage.  

(c)  Where rear lane or secondary 
street access is not available, 
the car park entry must be 
recessed behind the front 
façade alignment. In addition, 
the entry and driveway must be 
located towards the side and 
not centrally positioned across 
the street frontage.  

(a) in basement 
(b) NA 
(c) Car park entry is 
recessed 

(a) Yes 
(b) NA 
(c) Yes 

6.2 Configuration 

 (i) With the exception of hardstand car 
spaces and garages, all car parks 
must be designed to allow vehicles to 
enter and exit in a forward direction. 

 Yes but tight and requires 
use of two turntables 

Yes but 
unsatisfactory 

 (ii) For residential flat buildings, the 
maximum width of driveway is 6m. In 
addition, the width of driveway must 
be tapered towards the street 
boundary as much as possible.  

No dimension but less 
than 6m 

Yes ï need 
dimensions 

 (iv) Provide basement or semi-basement 
car parking consistent with the 
following requirements:  
(a) Provide natural ventilation.   
(b) Integrate ventilation grills into 

the façade composition and 
landscape design.  

(c) The external enclosing walls of 
car park must not protrude 
above ground level (existing) by 
more than 1.2m. This control 
does not apply to sites affected 
by potential flooding.  

(d) Use landscaping to soften or 
screen any car park enclosing 
walls.  

(e) Provide safe and secure 
access for building users, 

(a) Unclear 
(b) Unclear 
(c) They do not 
(d) Landscape provided 
(e) Safe access provided 
(f) Provided 

(a) Further 
information 

(b) Further 
information 

(c) Yes 
(d) Yes 
(e) Yes 
(f) Yes 
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DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

including direct access to 
dwellings where possible.  

(f) Improve the appearance of car 
park entries and avoid a óback-
of-houseô appearance by 
measures such as: 
- Installing security doors to 
avoid óblack holesô in the 
facades.  

- Returning the façade 
finishing materials into the 
car park entry recess to the 
extent visible from the 
street as a minimum. 

- Concealing service pipes 
and ducts within those 
areas of the car park that 
are visible from the public 
domain.   

7. Fencing and Ancillary Development  

7.1 Fencing 

  (i) Fences are constructed with durable 
materials that are suitable for their 
purpose and can properly withstand 
wear and tear and natural weathering.  

(ii) Sandstone fencing must not be 
rendered and painted.  

(iii) The following materials must not be 
used in fences: 

-  Steel post and chain wire 

-  Barbed wire or other dangerous 
materials 

(iii) Expansive surfaces of blank rendered 
masonry to street frontages must be 
avoided.  

Light batten balustrade or 
cladding proposed 

Yes 

7.2 Front Fencing 

 (i) The fence must align with the front 
property boundary or the predominant 
fence setback line along the street.  

No front fence proposed NA 

 (ii) The maximum height of front fencing 
is limited to 1200mm, as measured 
from the footpath level, with the solid 
portion not exceeding 600mm, except 
for piers. The maximum height of front 
fencing may be increased to 
1800mm, provided the upper two-
thirds are partially open, except for 
piers.  

NA NA 

 (iii) Construct the non-solid portion of the 
fence with light weight materials that 
are at least 30% open and evenly 
distributed along the full length of the 
fence.  

NA NA 

 (iv) Solid front fence of up to 1800mm in 
height may be permitted in the 
following scenarios: 

-  Front fence for sites facing arterial 

NA NA 
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DCP 
Clause 

Control Proposal Compliance 
(Yes/No/NA/ 
Conditioned) 

roads. 

-  Fence on the secondary street 
frontage of corner allotments, 
which is behind the alignment 
of the primary street façade.  

 Such solid fences must be articulated 
through a combination of materials, 
finishes and details, and/or 
incorporate landscaping, so as to 
avoid continuous blank walls.  

 (v) The fence must incorporate stepping 
to follow any change in level along the 
street boundary. The height of the 
fence may exceed the 
aforementioned numerical 
requirement by a maximum of 150mm 
adjacent to any stepping.  

NA NA 

 (vi) The preferred materials for front 
fences are natural stone, face bricks 
and timber.  

NA NA 

 (vii) Gates must not open over public land.  NA NA 

 (viii) The fence adjacent to the driveway 
may be required to be splayed to 
ensure adequate sightlines for drivers 
and pedestrians. 

NA NA 

7.3 Side and Rear Fencing  

  (i) The maximum height of side, rear or 
common boundary fences is limited 
to 1800mm, as measured from the 
ground level (existing). For sloping 
sites, the fence must be stepped to 
follow the topography of the land, 
with each step not exceeding 
2200mm above ground level 
(existing).  

(ii) In the scenario where there is 
significant level difference between 
the subject and adjoining 
allotments, the fencing height will 
be considered on merits.  

(iii) The side fence must be tapered 
down to match the height of the 
front fence once pasts the front 
façade alignment.  

(iv) Side or common boundary fences 
must be finished or treated on both 
sides.  

Up to 2.4m in some places 
at front of the building. 
Rear yard appears to be 
about 2m high on 
northside. 
 
Level differences require 
more nuance. 
 
No tapering of side fence 
to the front boundary with 
a height over 1.5m 

No for Fence 
height. 

7.5 Swimming and spa pools   

 (i) Locate behind the front alignment 
(ii) Minimise root system damage 
(iii) Minimize noise and privacy impacts 

to neighbouring dwellings 
 

(a) Behind front 
alignment but on front 
verandah of Level 3 

(b) NA 
(c) Pool is opposite living 

areas of 9 Hill Street 
on an entertainment 
balcony 

(a) Partial 
(b) NA 
(c) No 

7.6 Storage 
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(Yes/No/NA/ 
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  (i) The design of development must 
provide for readily accessible and 
separately contained storage areas 
for each dwelling.  

(ii) Storage facilities may be provided 
in basement or sub floor areas, or 
attached to garages. Where 
basement storage is provided, it 
should not compromise any natural 
ventilation in the car park, reduce 
sight lines or obstruct pedestrian 
access to the parked vehicles.  

(iii) In addition to kitchen cupboards 
and bedroom wardrobes, provide 
accessible storage facilities at the 
following rates: 

(a) Studio apartments ï 6m3 
(b) 1-bedroom apartments ï 

6m3 
(c) 2-bedroom apartments ï 

8m3 
(d) 3 plus bedroom apartments ï 

10m3 

None in units. Communal 
space in basement. 

No 

7.7 Laundry facilities  

  (i) Provide a retractable or 
demountable clothes line in the 
courtyard of each dwelling unit. 

None provided No 

 (ii) Provide internal laundry for each 
dwelling unit.  

In a cupboard Yes 

 (iii) Provide a separate service balcony 
for clothes drying for dwelling units 
where possible. Where this is not 
feasible, reserve a space for 
clothes drying within the sole 
balcony and use suitable 
balustrades to screen it to avoid 
visual clutter.  

None provided although 
the BASIX certificate says 
there is outdoor 
unsheltered lines. 
 

No 

7.8 Air conditioning units: 

 ¶ Avoid installing within window 
frames. If installed in balconies, 
screen by suitable balustrades.  

¶ Air conditioning units must not be 
installed within window frames. 

AC placement required Not shown 

 

 

 
Responsible officer: Urban Perspectives, Town Planners       
 
File Reference: DA/932/2024 
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Executive Summary 
 
Proposal: Demolition of an existing residential flat building and construction of a 3-

storey residential flat building with basement level and mezzanine 
basement level, five (5) residential apartments, eight (8) car spaces, 
communal open space at ground level, ancillary and landscaping works. 

Ward: North Ward 

Applicant: Mr J F Morgan 

Owner: Mr L G Morgan & Mr J F Morgan 

Cost of works: $10,671,100 

Reason for referral: The development contravenes the development standards for floor space 
ratio and building height by more than 10% and the development is 
subject to Chapter 4 of the Housing SEPP. 

 
 

Recommendation 

A. That the RLPP is satisfied that the matters detailed in clause 4.6(4) of Randwick Local 
Environmental Plan 2012 have been adequately addressed and that consent may be granted 
to the development application, which contravenes the building height and floor space ratio 
development standards in clauses 4.3 and 4.4 of Randwick Local Environmental Plan 2012.  
 

B. That the RLPP grant consent under Sections 4.16 and 4.17 of the Environmental Planning 
and Assessment Act 1979, as amended, to Development Application No. DA/840/2024 for 
demolition of an existing residential flat building and construction of a 3-storey residential flat 
building with basement level and mezzanine basement level, five (5) residential apartments, 
eight (8) car spaces, communal open space at ground level, ancillary and landscaping works, 
at No. 357 Clovelly Road, Clovelly, subject to the development consent conditions attached 
to the assessment report.  

 

Attachment/s: 
 
1.ᶓ 

 

RLPP Dev Consent Conditions (med density res) - DA/840/2024 - 357 Clovelly Road, 
CLOVELLY  NSW  2031 - DEV - Randwick City Council 

 

  
  

Development Application Report No. D5/25 
 
Subject: 357 Clovelly Road, Clovelly (DA/840/2024) 

PPE_13022025_AGN_3844_AT_ExternalAttachments/PPE_13022025_AGN_3844_AT_Attachment_27357_1.PDF
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Subject Site 

 
 
 

Submissions received 
 
 
 
ý 

North 
 

Locality Plan 

 
Executive summary  

 
The application is referred to the Randwick Local Planning Panel (RLPP) as the development 
contravenes the development standards for floor space ratio and building height by more than 10% 
and the development is subject to Chapter 4 of the Housing SEPP. 
 
The proposal seeks development consent for the demolition of an existing residential flat building 
and construction of a three (3) storey residential flat building with basement level and mezzanine 
basement level, five (5) residential apartments, eight (8) car spaces, and communal open space. 

 
The key issues associated with the proposal relate to existing use rights and non-compliance with 
the height of buildings and FSR development standards pursuant to clauses 4.3 and 4.4 of RLEP 
2012. The proposed variations are supported as the proposal is consistent with the objectives of 
the height of buildings development standard, FSR development standard, and the R2 zone. The 
applicantôs written requests have adequately addressed the matters for consideration pursuant to 
clause 4.6 of RLEP 2012. 
 
The proposal is recommended for approval subject to standard conditions. 

Site Description and Locality 
 
The subject site is known as 357 Clovelly Road, Clovelly and is legally described as Lot 6 in DP 
589397 (being Lots 1-4 in SP 12110). The site has an area of 626.2m2 and is generally square in 
shape, with a splayed corner to Keith Street and Clovelly Road. The site has a 23.14m frontage to 
Keith Street (to the east) and a 23.21m frontage to Clovelly Road (to the south). The site falls by 
approximately 1.7m from the south to the north. 
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As shown in Figures 1-3, the site is currently occupied by a two (2) storey residential flat building 
comprising four (4) units. The surrounding locality comprises a mix of residential development, 
ranging from single storey dwellings to four (4) storey residential flat buildings. 
 
Directly to the north of the site, at No. 2-2A Keith Street, is a pair of single storey semi-detached 
dwellings (refer Figure 4). 
 
Directly to the west of the site, at No. 59 Burnie Street, is a part three (3) and part four (4) storey 
residential flat building (refer Figure 5). 
 
Development to the south of the site, on the opposite side of Clovelly Road, is zoned R3 and 
comprises three (3) and four (4) storey residential flat buildings (refer Figure 6). 
 
Development to the east of the site, on the opposite side of Keith Street, comprises single storey 
dwellings and semi-detached dwellings (refer Figure 7). 
 

 
Figure 1: Subject site, viewed to north from Clovelly Rd (Source: Council officer) 

 

 
Figure 2: Subject site, viewed to north-west from Clovelly Rd (Source: Council officer) 
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Figure 3: Subject site, viewed to south-west from Keith St (Source: Council officer) 
 

 
Figure 4: Semi-detached dwellings to north of site, at 2-2A Keith St (Source: Council officer) 
 

 
Figure 5: RFB to west of site, at 59 Burnie St (Source: Council officer) 
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Figure 6: RFB to south of site, at 306-312 Clovelly Rd (Source: Council officer) 
 

 
Figure 7: Semi-detached dwellings to east of site, at 359-361 Clovelly Rd (Source: Council officer) 

Relevant history 
 
SC/55/1975 ï approved 10 June 1977 for strata title subdivision of RFB into four (4) lots. 
 
DA/560/1992 ï approved 25 February 1993 for alterations and additions to existing RFB. 
 
BA/266/1993 ï approved 17 May 1993 for alterations and additions to existing RFB. 
 
DA/98/1993 ï approved 19 May 1993 for alterations and additons to existing RFB Unit 3. 
 
DA/1082/2003 ï approved 03 February 2004 for alterations and additions to the existing multi-unit 
building including new windows and new rear decks Units 3 & 4. 

Proposal 
 
The proposal seeks development consent for the demolition of an existing residential flat building 
and construction of a three (3) storey residential flat building with basement level and mezzanine 
basement level, five (5) residential apartments, eight (8) car spaces, and communal open space. 
 



Randwick Local Planning Panel (Electronic) meeting 13 February 2025 

 

Page 56 

 

D
5
/2

5
 

Specifically, the proposal comprises (refer Figures 8-10): 
 

¶ Basement 01 ï four (4) bicycle racks, eight (8) car parking spaces (accessed via car lift), 
bin storage room, and services. 

¶ Basement 02 (mezzanine) ï five (5) residential storage cages, and services. 

¶ Ground floor ï communal open space area, 1 x one (1) bedroom unit, and 1 x two (2) 
bedroom unit.  

¶ First floor ï 2 x three (3) bedroom units. 

¶ Second floor ï 1 x three (3) bedroom unit, including 2 x terraces. 
 

 
Figure 8: Proposed photomontage (Source: Smart Design Studio) 

 

 
Figure 9: Proposed site plan (Source: Smart Design Studio) 
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Figure 10: Proposed section plan (Source: Smart Design Studio) 
 

Amended Plans 
 
In response to Councilôs Request for Information dated 05 November 2024 and 02 January 2025, 
the Applicant submitted amended plans on 19 December 2024 and 15 January 2025, respectively. 
These plans address the following matters and form the basis of this report: 
 

¶ Ceiling height compliance. 

¶ Design excellence comments. 

¶ Increased basement setbacks and deep soil area. 

Notification  
 
The owners of adjoining and likely affected neighbouring properties were notified of the proposed 
development in accordance with the Randwick Community Engagement Strategy. The following 
submissions were received as a result of the notification process:  
 

¶ 2 Keith St, Clovelly 

¶ 4 Keith St, Clovelly 

¶ 59 Burnie St, Clovelly (prepared by Lockrey Planning and Development Solutions) 
 

Issue Comment 

Excavation impacts to stability of neighbouring 
properties. 
 

Refer to discussion at Section 6 of this report.  
 
The plans have been amended to setback the 
basement footprint from the northern and 
western boundaries (i.e. directly adjoining 
residential properties). 
 
Suitable conditions are included to protect the 
stability and amenity of neighbouring properties 
during excavation and construction works. 
Suitable conditions are included to ensure that 
dilapidation reporting is undertaken.  
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Issue Comment 

Construction impacts ï noise, dust, parking, 
and traffic.  
 

Suitable conditions are included to protect the 
stability and amenity of neighbouring properties 
during excavation and construction works.  
 

Request that boundary fencing remains intact 
during construction. 
 

No consent is granted for any removal of 
boundary fencing. Any works relating to 
boundary fencing are subject to the Dividing 
Fences Act 1991. 
 

Poor condition of existing road and footpath. 
 

Not relevant to subject DA. 

Proposal does not exhibit design excellence. Councilôs Design Excellence Advisory Panel 
has reviewed the proposal and is satisfied that 
the proposal exhibits design excellence. The 
Panel confirms that ñthe design of this project 
is considered to be of a high standard and is 
generally supportedò. Refer to Appendix 1. 
 

Non-compliant building height and FSR. Refer to discussion at Sections 6 and 7. 
 

DCP non-compliances. Refer to discussion at Key Issues section.  
 

Insufficient clause 4.6 written requests. Council is satisfied that the submitted clause 
4.6 written requests adequately demonstrate 
that compliance with the development standard 
is unreasonable or unnecessary in the 
circumstances, and that there are sufficient 
environmental planning grounds to justify the 
contravention of the development standard. 
 

Traffic and parking concerns.  Councilôs Development Engineer has reviewed 
the proposal and confirms that the proposed 
traffic and parking arrangements are suitable, 
subject to conditions. The addition of one (1) 
dwelling on the site (relative to existing four (4) 
dwellings) is unlikely to result in a substantial 
increase in traffic movements.  
 

Noise impacts. 
 

Councilôs Environmental Health Officer has 
reviewed the proposal and confirms that the 
proposal is unlikely to result in adverse noise 
impacts, subject to conditions. 
 

View loss from balcony at 10/59 Burnie St. 
 

Refer to discussion at Key Issues section.  
 

Loss of canopy cover. 
 

Councilôs Landscape Officer has reviewed the 
proposal and confirms that the proposed tree 
removal and replanting scheme is acceptable. 
 

Overshadowing impacts. 
 

Refer to discussion at Key Issues section.  
 

Stormwater and flooding impacts. 
 

Councilôs Development Engineer has reviewed 
the proposal and confirms that the stormwater 
arrangements are suitable. 
 

Insufficient information relating to utility and 
infrastructure services.  

Suitable conditions are included to ensure that 
utility and infrastructure services are upgraded, 
as necessary. 
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Issue Comment 

Asbestos concerns during demolition. Suitable conditions are included, relating to 
demolition work and asbestos removal. 
 

Request for a Construction Traffic 
Management Plan and Construction Noise and 
Vibration Management Plan are to be 
prepared. 
 

Conditions are included to ensure that a Noise 
& Vibration Management Plan and 
Construction Site Management Plan (including 
traffic details) are prepared and implemented.  
 

Relevant Environment Planning Instruments 

6.1. (Sustainable Buildings) 2022  
 
A BASIX certificate has been submitted in accordance with the requirements of the Environmental 
Planning and Assessment Regulation 2021 and SEPP (Sustainable Buildings) 2022.  

6.2. SEPP (Housing) 2021 
 
Chapter 2 ï Affordable Housing 
 
Part 3 of Chapter 2 of the Housing SEPP relates to the retention of existing affordable housing. 
Pursuant to clause 46(2)(a), Part 3 does not apply to a building approved for strata subdivision. 
Noting that SC/55/1975 was approved on 10 June 1977 for the strata subdivision of the building, 
Part 3 is not applicable.  
 
Chapter 4 ï Design of Residential Apartment Development 
 
The provisions of the now-repealed SEPP 65, relating to the design of residential apartment 
development, have been transferred to Chapter 4 of the Housing SEPP.  
 
Section 147 of the Housing SEPP states: 

(1)   Development consent must not be granted to residential apartment development, 
and a development consent for residential apartment development must not be 
modified, unless the consent authority has considered the followingð 

(a)   the quality of the design of the development, evaluated in accordance with 
the design principles for residential apartment development set out in 
Schedule 9, 

(b)  the Apartment Design Guide, 

(c)   any advice received from a design review panel within 14 days after the 
consent authority referred the development application or modification 
application to the panel. 

Assessing officerôs comment: The development was referred to Councilôs Design Excellence 
Advisory Panel (DEAP). The comments provided by the DEAP demonstrate that the proposal 
achieves the design principles for residential apartment development set out in Schedule 9 of the 
SEPP (refer to DEAP comments at Appendix 1). The Panel concludes that ñthe design of this project 
is considered to be of a high standard and is generally supportedò.  
 
The Applicant has adequately responded to the DEAP recommendations, as detailed below: 
 
Built Form and Scale 
 
DEAP Recommendation 
 
The 11m high rectilinear form of the northern wing could be set back further from Keith Street to 
ameliorate the scale difference to the Keith Street streetscape.  Approximately 1m should be 
considered, for this wing only.  The northern glass line of the top floor apartment living room could 
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be moved forward by approximately half a meter to compensate for this.  That move would also 
provide a wider living space for the top floor apartment, and given that the balcony is very large, the 
balcony could be reduced by the half a meter and still achieve the functionality sought. 
 
Applicant Response 
 
The Panel suggested setting back the upper floor of the northern brick volume by an additional 1m 
and extending the L02 glazing line 1m towards the northern boundary. The design team have 
considered this suggestion, however, are of the view that the design is more appropriate in its 
current form for the following reasons.  
  

¶ The design is characterised by a balance of heft and gravity, solid and void. The brick volumes 
in question are designed as a pair and address the noisy main road by shielding the bedrooms 
from traffic noise and pollution. The architectural integrity of the brick volumes relies on them 
being paired. The suggested 1m setback to the upper portion of the northern block would 
undermine their legibility and ultimately weaken the architectural expression.  

¶ While the brick volumes are designed as a pair, they are rotated from each other so as to reduce 
the perceived scale and bulk of the building and to give a distinctly residential expression to 
each apartment which can be read in its own right. This rotation, together with the stepped 
building height, provides a transition between the scales of the denser Clovelly Road and lower 
scale Keith Street.  

¶ A 3m setback to the Keith Street elevation is set by the DCP. The current proposal sets the 
brick volume back by a dimension ranging from 4.15-4.25m, an additional 1.15-1.25m over what 
is required. This additional set back coupled with the still lower balcony form provides an 
appropriate step down in scale from the taller buildings of Clovelly Road. The proposed design 
is set a further 1m back from Keith Street than number 2 Keith Street to the immediate north of 
the site.  

¶ The Panelôs suggestion to move the glass line of L03 out by 1m would cause an adverse impact 
by casting additional shadow on the windows of 59 Burnie Street as well as the proposed 
communal open space. It would also create a more imposing relationship with the rear garden 
of number 2 Keith Street.  

¶ The design team has adopted the Panelôs recommendation regarding L02. This has been 
achieved via replanning without requiring an increase in building height. These improvements 
in planning maintain the strength of the original design concept of a pair of strong masonry 
volumes with a step down in scale to Keith St and at the same time improve privacy to 
neighbouring dwellings and minimise overshadowing.   

 
Accordingly, we believe that the design of the rectilinear form has addressed the intent of the Panelôs 
request, and this is confirmed by the design philosophy from Smart Design Studio detailed above.   
 
Landscape 
 
DEAP Recommendation 
 
The undercroft space landscaping will need careful consideration, implementation and 
maintenance, as covered and relatively difficult access undercroft spaces like these are often 
neglected. 
 
Applicant Response 
 
The proposed building is suspended approximately 1m above and over the overland flow path. The 
northern block (fronting the overland flow path) is supported by 5 columns set in from the edge of 
the facade.   
  
In conjunction with Flood Engineers GRCHydro the design team provides the following additional 
information on the treatment of the under-croft (refer to DA100[B] and DA400[B]). The updated 
proposal provides for:  

 

¶ A permeable fixed fence under the building in line with the columns. This prevents access by 
residents or visitors for safety reasons. It stops the area being used as storage and also avoids 
build-up of debris or items that could impede water flow across the overland flow path.   
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¶ Two locked gates to the fenced area are provided to ensure the area can be maintained and 
kept clear of debris.  

¶ Flood engineer GRCHydro have reviewed the permeable fixed fence and commented: ñFencing 
within a floodway or overland flow path shall be of permeable open type design, and be 
constructed to withstand the forces of floodwaters or to collapse in a controlled manneré e.g. 
a palisade fence would be open type design. A fixed screen is ok if the majority of the surface 
of it is open.ò Please refer to the drawings above for details of the proposed fence.  

¶ To maintain a good quality appearance, ground-cover planting is proposed to continue into the 
under-croft by approx. 0.8m. An irrigation line will be installed in this area.   

 
Accordingly, this matter is resolved by way of amended plans which incorporate the Panelôs 
comments.   
 
DEAP Recommendation 
 
The design of the basement results in a zero setback at the main basement level from the north 
side boundary and from the Keith St boundary. At the same time the amount of Deep Soil 
landscaped area as well as Landscape Area is low in comparison with the corresponding controls 
on an R3 Zoned (Medium Density) site. Deep soil achieved is 37% (Control is 50% of site area) and 
Landscaped Area achieved is 13.9% (Control is 25% of site area). It is acknowledged that the design 
achieves the 7% Deep Soil guideline of the ADG.  The panel believes that by removing the 
northernmost parking space, there could be deep soil and a setback provided of around 3m from 
the northern boundary.  The column to the north of the Bike Racks in the basement could then be 
deleted and the basement functionality could still be achieved, while providing the deep soil 
landscaping where it would be meaningful, between the proposed new building and the northern 
adjoining house. 
 
It is noted that there are large voids in the mezzanine basement above, so further rationalization of 
the two basement levels could reduce excavation, increase deep soil landscaping while either not 
losing a car space or, in the worst-case option, reducing by one car space.  
 
The design team has revised the basement including the extent of excavation in line with the 
comments of the Panel. This has been achieved in three ways:  
 

¶ North boundary: The nil-setback has been revised to provide a 0.5m deep soil zone.   

¶ South: The extent of excavation to the south has been reduced through revisions to the 
basement parking layout.  

¶ The basement mezzanine has been revised and reduced in size to reflect the reduced 
basement footprint below.  

  
The revised basement design has been reviewed by JMT Traffic for vehicle access and turn paths 
and is considered acceptable.   
  
Following discussions with Councilôs Assessment Officer, it was noted that an increase to the 
northern setback of more than 0.5m would significantly compromise the car parking numbers, 
access and manoeuvrability. Councilôs Assessment Officer indicated via email that they are 
supportive of the basement 0.5m setback (to northern boundary). Overall, the amendments to the 
proposal have facilitated an increase in deep soil area from the originally proposed 87.7m2 (13.9% 
of the site) to an amended 142m2 (22.7% of the site).   
 
In response the Panelôs comments regarding the depth of the basement, the driving factor of the 
depth is the floodway constraint and the need for sufficient soil depth to accommodate planting in 
the northern setback. The mezzanine was introduced to the design to utilise the volume that was 
already created due to the flood response, specifically the following:  
 

¶ The northern half of the basement sits below the FPL (flood planning level) with an allowance 
for planting soil depth above it. This sets the RL of the basement.  

¶ The southern half of the basement is bound by this RL below and the natural ground level for 
the entry  lobby on Clovelly Road above. This means that the southern half of the basement is 
unavoidably higher than required for parking.   
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¶ The mezzanine was introduced to utilise this excess height. It provides space for storage and 
plant and reduces the above-ground bulk of the building without requiring additional excavation 
or area.  

 
In other words, deletion of the mezzanine level would not have any effect on the depth of the 
basement, because that depth is a consequence of responding to the flooding constraints of the 
site. The mezzanine simply provides a more efficient use of space within the basement volume, 
which would have to be excavated regardless.  
 
Accordingly, this matter is resolved by way of amended plans which incorporate the Panelôs 
comments and significantly increase deep soil area, as well as the additional clarification from the 
design team provided above.   
 
DEAP Recommendation 
 
Consideration should be given to providing easier and wider access from the two ground floor 
apartments to each of the private garden spaces. 
 
Applicant Response  
 
The Panel suggested increasing the access width of the steps from the two ground floor apartments 
to their private open space.   
  
For the northern unit, the width and location of the stair is restricted by the overland flow path. The 
current proposal shows the stair terminating in line with the clear area of the flow path. This cannot 
be extended without unacceptable impact on the flood strategy, as advised by the consultant Flood 
Engineer. Instead, the design provides for a generous outdoor terrace which has an unobstructed 
connection with the living room. The stairs to the garden are curved and open out to the garden 
space. Clearance is also allowed to the east of the stair to provide access to the remainder of the 
garden.  
 
The smaller 1-bedroom southern unit benefits from a larger than required terrace with level indoor-
outdoor connection to the living room. The ground level private garden is smaller than that of the 
northern apartment. The design of the stairs maximises usable garden area whilst providing a 
natural connection between the terrace and the garden. 
 
Amenity  
 
DEAP Recommendation 
 
On Level 1 - Plan, the Mechanical space on the north-west corner adjoining Bedroom 2 is large and 
not considered to be optimum use of above ground space.  This space could be used to enlarge 
Bedroom 2 or to provide an ensuite bathroom for Bedroom 2.  There appears to be adequate space 
elsewhere for mechanical use, particularly in the Mezzanine Basement void spaces. Given that this 
is an EUR application, there would not be an issue with excessive floor space to use this mechanical 
space for apartment space. 
 
Applicant Response  
 
The applicant has converted the Level 01 mechanical space to useable internal floor space as per 
the Panelôs comments. Adopting the Panelôs proposal to relocate mechanical plant to the lower level 
facilitates the replanning of the L01 apartment described above. This approach also allows for 
minimum ceiling heights for the bedrooms to be achieved without impacting on building height. 
Accordingly, this matter is resolved by way of amended plans which incorporate the Panelôs 
comments.   
 
As detailed in the below table, an assessment has been carried out against the Design Criteria of 
the Apartment Design Guide (ADG). 
 

Clause Design Criteria Proposal Compliance 

Part 3: Siting the Development 
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Clause Design Criteria Proposal Compliance 

3D-1 Communal and Public Open Space  
Communal open space has a 
minimum area equal to 25% of the 
site. 

Proposed = 22.8% 
(142.9m2) 

On merit, refer 
Key Issues 
 

Developments achieve a minimum of 
50% direct sunlight to the principal 
usable part of the communal open 
space for a minimum of 2 hours 
between 9 am and 3 pm on 21 June 
(mid-winter). 

Direct sunlight will be 
provided to the 
communal open space 
area between 9am and 
1pm, midwinter. 

Yes 
 

3E-1   
Deep soil zones are to meet the 
following requirements: 3m dimension, 
7% site area 

Proposed = 19% 
(120.8m2) 

Yes 

3F-1 Visual Privacy  
Separation between windows and 
balconies is provided to ensure visual 
privacy is achieved. Minimum required 
separation distances from buildings to 
the side and rear boundaries are as 
follows: 
 

Building 
Height 

Habitable 
Rooms 
and 
Balconies 

Non-
habitable 
rooms 

Up to 12m  
(4 storeys) 

6m 3m 

Up to 25m 
 (5-8 
storeys) 

9m 4.5m 

Over 25m 
 (9+ 
storeys) 

12m 6m 

 
Note: Separation distances between 
buildings on the same site should 
combine required building separations 
depending on the type of room (see 
figure 3F.2) 
 
Gallery access circulation should be 
treated as habitable space when 
measuring privacy separation 
distances between neighbouring 
properties. 

Proposed = 4m (to 
north) and 3.5m-4m (to 
west) 
 
Numeric non-
compliance is 
acceptable on merit 
noting that suitable 
privacy screening is 
provided to the north 
and west elevations.  
 
 

On merit, refer 
Key Issues 
 

3J-1 Bicycle and Car Parking 

  For development on the following:  

¶ on sites that are within 800 
metres of a railway station or 
light rail stop in the Sydney 
Metropolitan Area; or 

¶ on land zoned, and sites 
within 400 metres of land 
zoned, B3 Commercial Core, 
B4 Mixed Use or equivalent in 
a nominated regional centre  

the minimum car parking requirement 
for residents and visitors is set out in 

N/A N/A 
 



Randwick Local Planning Panel (Electronic) meeting 13 February 2025 

 

Page 64 

 

D
5
/2

5
 

Clause Design Criteria Proposal Compliance 
the Guide to Traffic Generating 
Developments, or the car parking 
requirement prescribed by the relevant 
council, whichever is less. 

Part 4: Designing the Building 

4A Solar and Daylight Access  
Living rooms and private open spaces 
of at least 70% of apartments in a 
building receive a minimum of 2 hours 
direct sunlight between 9 am and 3 pm 
at midwinter. 

All apartments will 
receive at least two (2) 
hours of direct sunlight 
to living rooms and 
private open space 
areas between 9am and 
3pm.  

Yes 
 

A maximum of 15% of apartments in a 
building receive no direct sunlight 
between 9 am and 3 pm at mid-winter 

All apartments will 
receive direct sunlight 
between 9am and 3pm. 

Yes  
 

4B Natural Ventilation 

  At least 60% of apartments are 
naturally cross ventilated in the first 
nine storeys of the building. 
Apartments at ten storeys or greater 
are deemed to be cross ventilated only 
if any enclosure of the balconies at 
these levels allows adequate natural 
ventilation and cannot be fully 
enclosed 

All apartments are 
naturally cross 
ventilated. 

Yes 
 

Overall depth of a cross-over or cross-
through apartment does not exceed 
18m, measured glass line to glass line. 

Proposed = < 18m Yes 
 

4C Ceiling Heights  
Measured from finished floor level to 
finished ceiling level, minimum ceiling 
heights are: 

¶ Habitable Rooms ï 2.7m 

¶ Non-habitable ï 2.4m 

¶ Attic spaces ï 1.8m at edge with 
min 30 degree ceiling slope 

¶ Mixed use areas ï 3.3m for 
ground and first floor 

Proposed = 2.7m Yes 
 

4D Apartment Size and Layout  
Apartments are required to have the 
following minimum internal areas: 

¶ Studio - 35m2 

¶ 1 bedroom - 50m2 

¶ 2 bedroom - 70m2 

¶ 3 bedroom - 90m2 
 
The minimum internal areas include 
only one bathroom. Additional 
bathrooms increase the minimum 
internal area by 5m2 each. 
 
A fourth bedroom and further 
additional bedrooms increase the 
minimum internal area by 12 m2 each. 

All proposed apartments 
comply with the 
minimum area 
requirements.  

Yes 
 

Every habitable room must have a 
window in an external wall with a total 
minimum glass area of not less than 

Complies Yes 
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Clause Design Criteria Proposal Compliance 
10% of the floor area of the room. 
Daylight and air may not be borrowed 
from other rooms. 

Habitable room depths are limited to a 
maximum of 2.5 x the ceiling height. 

Complies Yes 
 

In open plan layouts (where the living, 
dining and kitchen are combined) the 
maximum habitable room depth is 8m 
from a window. 

Complies Yes 
 

Master bedrooms have a minimum 
area of 10m2 and other bedrooms 9m2 
(excluding wardrobe space). 

Complies Yes 
 

Bedrooms have a minimum dimension 
of 3m (excluding wardrobe space. 

Complies Yes 
 

Living rooms or combined living/dining 
rooms have a minimum width of: 

¶ 3.6m for studio and 1 bedroom 
apartments 

¶ 4m for 2 and 3 bedroom 
apartments 

Complies Yes 
 

The width of cross-over or cross-
through apartments are at least 4m 
internally to avoid deep narrow 
apartment layouts. 

Complies Yes 
 

4E Private open space and balconies  
All apartments are required to have 
primary balconies as follows: 
 

Dwelling                   
type  

Minimum 
area 

Minimum 
depth 

Studio  4 m2 - 

1 bedroom  8 m2 2m 

2 bedroom  10 m2 2m 

3+ 
bedroom 

12 m2 2.4m 

 
The minimum balcony depth to be 
counted as contributing to the balcony 
area is 1m. 

Refer Key Issues On merit, refer 
Key Issues 

For apartments at ground level or on a 
podium or similar structure, a private 
open space is provided instead of a 
balcony. It must have a minimum area 
of 15m2 and a minimum depth of 3m. 

All proposed POS areas 
at ground level comply 
with the minimum area 
requirements.  

Yes 
 

4F Common Circulation and Spaces  
The maximum number of apartments 
off a circulation core on a single level 
is eight. 

Complies Yes 
 

For buildings of 10 storeys and over, 
the maximum number of apartments 
sharing a single lift is 40. 

N/A 
 

N/A 
 

4G Storage  
In addition to storage in kitchens, 
bathrooms and bedrooms, the 
following storage is provided: 
 

¶ Studio apartments  - 4m3 

¶ 1 bedroom apartments - 6m3 

Capable of complying, 
subject to condition. 

Yes, subject to 
condition  
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Clause Design Criteria Proposal Compliance 

¶ 2 bedroom apartments - 8m3 

¶ 3+ bedroom apartments - 10m3 
 
At least 50% of the required storage is 
to be located within the apartment. 

 
Section 148 of the Housing SEPP provides standards that cannot be used as grounds to refuse 
development consent, which include: 

 
(a) the car parking for the building must be equal to, or greater than, the recommended 

minimum amount of car parking specified in Part 3J of the Apartment Design Guide 
 

Assessing officerôs comment: The proposal provides a total of eight (8) car parking spaces, which 
complies with the requirements of RDCP 2013. 
 

(b) the internal area for each apartment must be equal to, or greater than, the recommended 
minimum internal area for the apartment type specified in Part 4D of the Apartment Design 
Guide 

 
Assessing officerôs comment: The proposal complies with the minimum ADG requirements. 
 

(c) the ceiling heights for the building must be equal to, or greater than, the recommended 
minimum ceiling heights specified in Part 4C of the Apartment Design Guide 

 
Assessing officerôs comment: The proposal complies with the minimum ADG requirements. 

6.3. SEPP (Biodiversity and Conservation) 2021 
 
Chapter 2 of SEPP (Biodiversity and Conservation) applies to the proposal and subject site. The 
aims of this Chapter are: 
 

(a)  to protect the biodiversity values of trees and other vegetation in non-rural areas of the 
State, and 
(b)  to preserve the amenity of non-rural areas of the State through the preservation of trees 
and other vegetation. 

 
The proposed development involves the removal of vegetation within the site. The proposed 
removal is permitted without development consent on the basis that the clearing is ancillary to the 
proposal and the affected vegetation does not trigger a separate permit. As such, the proposal 
achieves the relevant objectives and provisions under Chapter 2.   

6.4. SEPP (Resilience and Hazards) 2021 
 
The provisions Chapter 4 of the Resilience and Hazards SEPP require Council to consider the 
likelihood that the site has previously been contaminated and to address the methods necessary to 
remediate the site.  
 
The subject site has only previously been used for residential purposes and as such is unlikely to 
contain any contamination. The nature and location of the proposed development (involving 
construction of a new RFB) are such that any applicable provisions and requirements of the SEPP 
have been satisfactorily addressed. 

6.5. Randwick Local Environmental Plan 2012 (LEP) 
 
The subject site is zoned R2 Low Density Residential under RLEP 2012. The existing development 
at the site is defined as a residential flat building (RFB). Pursuant to RLEP 2012, an RFB is a 
prohibited use in the R2 zone. 
 
The site benefits from existing use rights pursuant to Division 4.11 of the EP&A Act 1979. Section 
4.65 of the EP&A Act 1979 requires that the use of a building, work or land was lawfully granted 
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and commenced and in existence prior to the coming into effect of RLEP 2012.  Furthermore, under 
Section 4.66, the use is presumed to be abandoned, unless the contrary is established, if the use 
ceases for a continuous period of 12 months. 
 
Council does not have any record of a consent for the construction of an RFB at the subject site. 
However, there are three (3) development consents granted on 25 February 1993 (DA/560/1992), 
19 May 1993 (DA/98/1993), and 03 February 2004 (DA/1082/2003) for óalterations and additions to 
an existing RFBô.  
 
Councilôs Special Counsel has confirmed that, consistent with the Applicantôs legal advice (prepared 
by Mills Oakley dated 08 July 2024), the ópresumption of regularityô applies.  
 
This principle establishes that an approval may be inferred where there is sufficient evidence of 
other acts having been done in reliance on such an approval, or conversely, a noticeable lack of 
enforcement action by Council. In this case, the granting of consents for alterations and additions 
to an RFB (however that building was described at the relevant time) infers that there was originally 
a valid consent for an RFB. 
 
There is no evidence to suggest that the approved use has been discontinued for any period of over 
12 months since its commencement. 
 
Noting the above, it is considered that existing use rights pertain to the site under Division 4.11 of 
the EP&A Act 1979 and Part 7 of the EP&A Regulation 2021, and the subject application therefore 
may be considered and determined under existing use rights provisions. Refer to discussion at Key 
Issues section of this report for detailed existing use rights assessment. 
 
The proposal is consistent with the specific objectives of the R2 zone in that the proposed built form 
will provide for the continued use of the site for residential purposes and will not result in any 
unreasonable amenity impacts upon adjoining properties. 
 
The following development standards in the RLEP 2012 apply to the proposal: 
 

Clause 
Development 
Standard 

Proposal 
Compliance 
(Yes/No) 

Cl 4.3: Building height   9.5m 11.39m (RL31.89 
skylight over RL20.50 
existing ground) 
 

No 

Cl 4.4: Floor space ratio   0.5:1 1.03:1 (644m2 GFA) No 

6.5.1. Clause 4.6 ï Exceptions to development standards 
 
The non-compliances with the development standards are discussed in Section 7 of this report. 

6.5.2. Clause 6.2 ï Earthworks 
 
The objective of clause 6.2 is to ensure that earthworks for which development consent is required 
will not have a detrimental impact on environmental functions and processes, neighbouring uses, 
cultural or heritage items, or features of surrounding land. 
 
The proposal involves excavation works of up to 6m in depth to accommodate a basement and 
mezzanine level. The basement footprint is setback 3.25m from the western boundary and 0.48m 
from the northern boundary. Nil setbacks are provided to the street boundaries (to east and south). 
As such, the proposal fails to comply with the minimum 1m depth and 900mm setbacks pursuant to 
Part C2, Section 4.12 of RDCP 2013. 
 
However, the extent of excavation is considered acceptable on merit. The basement levels are 
necessary to accommodate on-street car parking, storage, bin storage, and mechanical services. 
The basement levels are located below ground, and as such, do not contribute to any additional 
building bulk. 
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It is noted that Part C2, Section 6.1(v) of RDCP 2013 requires basement/underground car parking 
for a residential flat building. Despite the exceedance to the depth of excavation, the proposed 
basement is consistent with that anticipated for medium density development within the locality. 
 
The excavation footprint has been driven by the impact of the overland flood path that traverses the 
northern portion of the site, together with the requirements to maximise deep soil area and provide 
sufficient on-site car parking.  
   
Due to the flood levels, access to the basement is limited to the south-west corner of the site. The 
basement design extends to the northern and eastern boundaries to allow for the minimum amount 
of functional space possible for vehicular circulation and on-site car parking requirements.  
   
The depth of excavation is a result of accommodating the 1:100-year flood path and the provision 
of a suitable planting zone along the northern portion of the site. The mezzanine area was designed 
to make use of excess ceiling height created within the basement. By utilising the mezzanine area 
for storage and services, the overall building footprint has been reduced and greater area is 
preserved for significant trees and landscape area.  
   
Insistence on reduced excavation depth would remove the 800mm planting zone in the floodplain, 
hence reducing the quality and quantity of deep soil landscaping in the northern portion of the site. 
Deletion of the mezzanine area would require relocation of building services and storage areas 
above-ground, which is not an appropriate solution. Similarly, insistence on increased excavation 
setbacks would inhibit the ability for compliant car parking to be provided on-site.  
 
A condition is included to ensure that no piling or ground anchoring works are undertaken on any 
land outside of the development site. Construction methodology details shall be prepared prior to 
issue of the Construction Certificate. 
 
The proposal satisfies clause 6.2(3) in that: 
 

¶ Conditions of consent are imposed to minimise potential impacts on drainage patterns, soil 
stability, and adjoining structures; 

¶ The proposed excavation is suitably scaled and does not have an adverse impact on the 
likely future use or redevelopment of the land; 

¶ The site has historically been used for residential purposes and the possibility of 
contamination is considered unlikely; 

¶ Conditions of consent are imposed to manage demolition and waste removal; 

¶ The proposed excavation will not have an adverse impact on the amenity of adjoining 
properties; 

¶ The proposal is unlikely to disturb relics; and  

¶ The scale and siting of the proposal minimises impacts on waterways, water catchments, 
and environmentally sensitive areas. 

6.5.3. Clause 5.21 ï Flood planning 
 
Council is satisfied that the proposal achieves the relevant matters at subclause (2): 
 

a) is compatible with the flood function and behaviour on the land, and 
b) will not adversely affect flood behaviour in a way that results in detrimental increases in the 

potential flood affectation of other development or properties, and 
c) will not adversely affect the safe occupation and efficient evacuation of people or exceed 

the capacity of existing evacuation routes for the surrounding area in the event of a flood, 
and 

d) incorporates appropriate measures to manage risk to life in the event of a flood, and 
e) will not adversely affect the environment or cause avoidable erosion, siltation, destruction 

of riparian vegetation or a reduction in the stability of river banks or watercourses. 
 
Refer to comments by Councilôs Development Engineer at Appendix 1. 
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Clause 4.6 exception to a development standard 
 
The proposal seeks to vary the following development standards contained within the Randwick 
Local Environmental Plan 2012 (RLEP 2012): 
 

Clause 
Development 

Standard 
Proposal 

Proposed 

variation 

Proposed 

variation (%) 

Cl 4.3: Building height  
 

9.5m 11.39m  1.89m 19.89% 

Cl 4.4: Floor space ratio  
 

0.5:1 (313.1m2) 1.03:1 (644m2) 330.9m2 105.68% 

 
The NSW Department of Planning and Environment (DPE) made amendments to clause 4.6 of the 
Standard Instrument which commenced on 1 November 2023. The changes aim to simplify clause 
4.6 and provide certainty about when and how development standards can be varied.  
 
Clause 4.6 of RLEP 2012: Exception to a Development Standard relevantly states: 
 

3. Development consent must not be granted to development that contravenes a development 
standard unless the consent authority is satisfied the applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in the 
circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention of 
the development standard 

 
Pursuant to section 35B(2) of the Environmental Planning and Assessment Regulation 2021, a 
development application for development that proposes to contravene a development standard 
must be accompanied by a document (also known as a written request) that sets out the grounds 
on which the applicant seeks to demonstrate the matters of clause 4.6(3). 
 
As part of the clause 4.6 reform the requirement to obtain the Planning Secretaryôs concurrence for 
a variation to a development standard was removed from the provisions of clause 4.6, and therefore 
the concurrence of the Planning Secretary is no longer required. Furthermore, clause 4.6 of the 
Standard Instrument no longer requires the consent authority to be satisfied that the proposed 
development shall be in the public interest and consistent with the zone objectives as consideration 
of these matters are required under sections 4.15(1)(a) and (e) of the Environmental Planning and 
Assessment Act 1979, and clause 2.3 of RLEP 2012 accordingly.  
 
Clause 4.6(3) establishes the preconditions that must be satisfied before a consent authority can 
exercise the power to grant development consent for development that contravenes a development 
standard.  
 
1. The applicant has demonstrated that compliance with the development standard is 

unreasonable or unnecessary in the circumstances of the case. 
 
Chief Justice Preston in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 
118 reinforces his previous decision In Wehbe v Pittwater Council [2007] NSWLEC 827 where 
he identified five commonly invoked ways of establishing that compliance with a development 
standard is unreasonable or unnecessary in the circumstances of the case. The most common 
is to demonstrate that the objectives of the development standard are achieved 
notwithstanding non-compliance with the standard.  

 
2. The applicant has demonstrated that there are sufficient environmental planning grounds to 

justify contravening the development standard. 
 
Chief Justice Preston in Initial Action Pty Ltd v Woollahra Municipal Council [2018] 
NSWLEC 118 reinforces the previous decision in Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC 90 regarding how to determine whether the applicantôs written 
request has demonstrated that there are sufficient environmental planning grounds to justify 
contravening the development standard. 

https://caselaw.lawlink.nsw.gov.au/decision/556d0be1e4b06e6e9f0f6131
https://caselaw.lawlink.nsw.gov.au/decision/556d0be1e4b06e6e9f0f6131
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The grounds relied on by the applicant in their written request must be ñenvironmental planning 
groundsò by their nature. Chief Justice Preston at [23] notes the adjectival phrase 
ñenvironmental planningò is not defined, but would refer to grounds that relate to the subject 
matter, scope and purpose of the EPA Act, including the objects in s1.3 of the EPA Act. 
 
Chief Justice Preston at [24] notes that there here are two respects in which the written request 
needs to be ñsufficientò. 
 
1. The written request must focus on the aspect or element of the development that 

contravenes the development standard, not the development as a whole (i.e. The 
written request must justify the contravention of the development standard, not simply 
promote the benefits of carrying out the development as a whole); and  

 
2. The written request must demonstrate that there are sufficient environmental 

planning grounds to justify contravening the development standard. In Four2Five Pty 
Ltd v Ashfield Council [2015] NSWLEC 90 at [31] Judge Pain confirmed that the term 
ósufficientô did not suggest a low bar, rather on the contrary, the written report must 
address sufficient environmental planning grounds to satisfy the consent authority. 

 
Additionally, in WZSydney Pty Ltd v Ku-ring-gai Municipal Council [2023] NSWLEC 1065, 
Commissioner Dickson at [78] notes that the avoidance of impacts may constitute sufficient 
environmental planning grounds ñas it promotes ñgood design and amenity of the built 
environmentò, one of the objectives of the EPA Act.ò However, the lack of impact must be 
specific to the non-compliance to justify the breach (WZSydney Pty Ltd at [78]). 
 

The approach to determining a clause 4.6 request as summarised by Preston CJ in Initial Action 
Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, has been used in the following 
assessment of whether the matters in Clause 4.6(3) have been satisfied for each contravention of 
a development standard. The assessment and consideration of the applicantôs request is also 
documented below in accordance with clause 4.6(4) of RLEP 2012. 

7.1. Exception to the Height of Buildings development standard (Cl 4.3) 
 
The applicantôs written justification for the departure from the Height of Buildings standard is 
contained in Appendix 2. 
 
1. Has the applicantôs written request demonstrated that compliance with the development 

standard is unreasonable or unnecessary in the circumstances of the case?  
 

The applicantôs written request seeks to justify the contravention of the Height of Buildings 
development standard by demonstrating that compliance is unreasonable or unnecessary in 
the circumstances of the case because the relevant objectives of the Height of Buildings 
standard are still achieved. 

 
Assessing officerôs comment: The applicantôs written request has adequately demonstrated 
that compliance with the Height of Buildings development standard is unreasonable or 
unnecessary in the circumstances of the case. The objectives of the development standard are 
achieved, as follows: 
 

(a) The size and scale of the proposed development is compatible with the desired future 
character of the locality, which comprises a mix of development types, scales, and 
architectural design. The proposed three (3) storey building provides a suitable 
transition between the four (4) storey RFBs to the south-west of the site and the single 
storey dwellings to the north-east of the site. The proposal is generally consistent with 
the size and scale of the adjacent RFB at No. 59 Burnie Street. In fact, the proposed 
development has a lower ridge height than this adjacent building. 
 

(b) The subject site is not located within a heritage conservation area and does not adjoin 
any items of heritage significance.  
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(c) As demonstrated in this report, the proposed development will not adversely impact 
on the amenity of neighbouring properties in terms of visual bulk, loss of privacy, 
overshadowing and views. The non-compliant portion of the building does not contain 
any habitable spaces and is limited to the roof slab, solar panels, skylights, mechanical 
plant, and lift overrun.  

 
2. Has the applicantôs written request demonstrated that there are sufficient environmental 

planning grounds to justify contravening the development standard? 
 
The applicantôs written request seeks to demonstrate that there are sufficient environmental 
planning grounds to justify contravening the Height of Buildings development standard as 
follows: 

  
ñFlood Constraints   
As indicated, the proposed height variation is a consequence of the flood constraints of the site 
and the need to raise the building to comply with the flood planning levels. The Flood Risk 
Assessment prepared by GRC Hydro States:  
  

The potential change to flood behaviour as a result of the development is assessed via 
flood impact modelling. The proposed development has been schematised as a 
proposed case scenario in the hydraulic model, and then any change in flood level 
from the model run quantifies the effect or impact of the development. Impacts of more 
than 0.01 m on neighbouring property are considered unacceptable. Impacts occur 
when an overland flow path is obstructed, diverted or otherwise modified to the 
detriment of other properties.  
 
The change in 1% AEP peak flood level across the site is presented on Figure 6, which 
shows the flood level impact. The figure shows that slightly regrading and flattening 
the northern portion of the site where the flow path exists results in no significant 
impacts to others. There are only localised flood impacts on Keith Street (~0.03m), with 
no change to properties to the north, west or north-west. Keith Street at this location is 
entirely H1 hazard in the 1% AEP and so there is not considered to be any impact on 
flood risk. Other localized impacts in the area are unrelated to the overland flow path 
and are not considered as part of the impact assessment.  
 
A flood assessment has been made of a proposed development at 357 Clovelly Road, 
Clovelly. The site is located in the centre of the Clovelly catchment and is affected in 
the 1% AEP on the northern portion of the site. The proposed development has been 
schematised in a hydraulic model (TUFLOW) and assessed. The assessment found 
that entry levels are sufficiently raised to meet the Flood Planning Level requirements 
and will have no impact on existing flood behaviour. Other flood planning controls have 
been met by the design.  

  
If strict compliance with the building height development standard were enforced, the topmost 
level of the proposed building would have to be removed in order to maintain compliance with 
the flood requirements and recommendations stated in the Flood Risk Assessment Report. In 
this instance, the proposed variation is considered acceptable as it related to the roof, does 
not result in any significant impacts on the amenity of surrounding residences and due to the 
buildingôs articulated form, is not readily apparent when viewed from the public domain. It is 
therefore a better planning outcome than enforcing compliance with the standard and relates 
better to neighbouring development, ensuring flood impacts are adequately managed.  
  
Compliant Floor to Ceiling Heights  
The proposal has floor to ceiling heights ranging up to 2.7m, which complies with the Apartment 
Design Guide (ADG). The height variation ensures sufficient slab widths are provided to 
accommodate the structural zone between levels. Given the siteôs flood constraints, lowering 
the building to achieve the same floor to ceiling heights is not possible. Therefore, a height 
variation is necessary in order to soundly construct the building and comply with the relevant 
ADG and NCC minimum ceiling height requirements. 
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Contextual Compatibility and Prominent Corner Location  
The height variation will maintain and improve the siteôs compatibility with the context. In Initial 
Action v Woollahra Municipal Council [2019] NSWLEC 1097, Commissioner OôNeill states at 
[42] that:  
  

I am satisfied that justifying the aspect of the development that contravenes the 
development standard as creating a consistent scale with neighbouring development 
can properly be described as an environmental planning ground within the meaning 
identified by His Honour in Initial Action [23], because the quality and form of the 
immediate built environment of the development site creates unique opportunities and 
constraints to achieving a good design outcome (see s 1.3(g) of the EPA Act).  

  
The proposal will continue to muti-storey residential flat building on the site. As indicated, the 
proposed height is consistent with the neighbouring developments along Clovelly Road and 
further to Burnie Street. In particular, it achieves a similar bulk, scale and height as the adjacent 
contemporary residential flat building at No. 59 Burnie Street, which was approved under 
existing use rights provisions and is also located in the R2 Low Density Residential Zone. This 
neighbouring building is indicative of Councilôs desired future character of the area and the 
proposal is consistent the neighbourôs building height (see Figure 6).   
 
The proposed building height relates to the siteôs prominent corner location and steps down 
towards the north. The proposal replaces an outdated residential flat building with a 
contemporary development which affords the opportunity to uplift the appearance and 
architectural quality of the built form, increasing amenity for the streetscape and future 
residents of the site.  
 

 
 

The new design provides a more articulated, contextual and sustainable outcome than the 
existing building. The appearance of the site will be softened through the introduction of 
additional deep soil and soft landscaping across the site. The new, architecturally designed 
building contributes positively to the rich and diverse architecture of the streetscape and relates 
better to the desired future character of the area (see Figure 7).  
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The contemporary development will also increase the density of the site, which will greatly 
contribute to the housing stock in the area and will attract new residents to this convenient 
location. Compliance with the standard would result in a reduction in the number of units on 
the site which would reduce the availability of housing in the area  
  
Improved Design and Amenity  
The height variation will facilitate the replacement of the existing residential flat building with a 
more articulated and better-quality building, with greater residential amenity. The design 
philosophy by Smart Design Studio states:   
 

Design References  
A limited palette of quality materials and textures utilised in different ways creates a 
harmonious and refined architectural expression. Light-coloured brickwork as both 
solid surface and hit-and-miss screening responds to the natural material tones of this 
beach suburb location.  
  
Design Reference - Clovelly Inter-War Brick Buildings  
The design references the use of brickwork that is the dominant building material in 
the local context, with a modern take on the curved balconies, punched windows and 
rounded corners seen in many residential and commercial buildings of the inter-war 
period in the area.  
  
Design Reference - Beach-side Art Deco  
The Art Deco buildings of the eastern suburbs are a further precedent for the design, 
where curved balconies or frontages with punched and horizontal window openings 
are featured. Often in rendered and painted masonry, these apartment buildings can 
also be a combination of render and face brickwork.  
  
Materials Board  
Appealing and robust materials are selected for their longevity in light-coloured tones 
that respond to the coastal location.  

 
The proposal improves the design quality of the built form on the subject site. It provides a 
more articulated and contextually compatible development than the existing building. The new, 
architecturally designed, contemporary building contributes positively to the rich and diverse 
architecture of the streetscape. This benefits the locality by providing a building that relates 
better to the desired future character of the area, compared to the existing built form. The 
replacement building introduces planting to the balconies and fa­ade, which ógreensô the 
streetscape and softens the appearance of the building.  
  
The proposed development significantly improves the amenity of site with the residential flat 
building that addresses the housing needs of the community. It appears that the current 
apartments are non-compliant with various ADG and DCP, which results in poor residential 
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amenity, lesser design quality and a poor interface with neighbours. The rebuild resolves this 
by enhancing compliance with the ADG and DCP and increasing the floor to ceiling heights at 
all levels. Additionally, an increase in height facilitates greater solar penetration, particularly to 
the uppermost floor of the proposal. All units will also be dual aspect to ensure compliant solar 
access.  The variation will also facilitate solar panels on the roof, which will contribute to the 
environmental sustainability of the development.   
  
Accordingly, the proposal upgrades the appearance of the site, as viewed in the streetscape 
and from surrounding sites (see Figure 7). The works also improve the residential amenity of 
the apartments, while maintaining the amenity of adjoining properties. Therefore, the proposed 
height variation ensures the development promotes good design and amenity of the built 
environment, consistent with Object (g) of the EPA Act.   
  
Equitable Access  
The existing building does not have lift access, limiting equitable access across the site. The 
variation allows for the lift overrun, which ensures equitable access is provided to every level 
of the proposed building, in accordance with the Disability Discrimination Act 1992. In other 
words, to ensure lift access can be provided to the proposed building, a variation to the height 
standard is inevitable. If strict compliance with the development standard were enforced, it 
would preclude lift access to Level 2 of the development. This would not facilitate equitable 
access and would be a detrimental planning outcome.    
  
Positive Outcomes  
The proposed development and the variation of the height standard achieves numerous 
positive outcomes for the subject site, the streetscape and the wider locality. By replacing an 
older building with lesser amenity, accessibility and streetscape appeal with a high-quality, 
contemporary and modulated building, the proposal achieves benefits in relation to planning, 
architecture, amenity, landscaping, sustainability and accessibility matters. This is consistent 
with the desired future character of the area.  
  
Accordingly, in our opinion, the height variation will ensure the development remains consistent 
with the existing and desired future planning objectives for the locality. For the reasons 
contained in this application, there are sufficient environmental planning grounds to justify the 
minor variation to the development standard in the circumstances of this case, as required in 
Clause 4.6(3)(b).ò 

 
Assessing officerôs comment: The applicantôs written request has adequately demonstrated 
that there are sufficient environmental planning grounds to justify contravening the 
development standard. The proposal has been designed to respond to the unique site 
constraints, including the flood-affectation of the site. The proposed building height relates to 
the siteôs prominent corner location and steps down towards the north.  
 
Insistence on strict compliance with the development standard would serve no substantial 
benefit to neighbouring properties and would result in non-compliant ceiling heights, non-
compliant on-site car parking, and inequitable access.  
 
As demonstrated in this report, the size and scale of the proposed development is compatible 
with the desired future character of the locality, which comprises a mix of development types, 
scales, and architectural design. The proposed three (3) storey building provides a suitable 
transition between the four (4) storey RFBs to the south-west of the site and the single storey 
dwellings to the north-east of the site.  
 
The non-compliant portion of the building does not contain any habitable spaces and is limited 
to the roof slab, solar panels, skylights, mechanical plant, and lift overrun. As such, the 
proposed development will not adversely impact on the amenity of neighbouring properties in 
terms of visual bulk, loss of privacy, overshadowing and views. 
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Conclusion  
 
On the basis of the above assessment, it is considered that the requirements of Clause 4.6(3) have 
been satisfied and that development consent may be granted for development that contravenes the 
Height of Buildings development standard. 

7.2. Exception to the Floor Space Ratio (FSR) development standard (Cl 4.4) 
 
The applicantôs written justification for the departure from the FSR standard is contained in Appendix 
3. 
 
1. Has the applicantôs written request demonstrated that compliance with the development 

standard is unreasonable or unnecessary in the circumstances of the case?  
 

The applicantôs written request seeks to justify the contravention of the FSR development 
standard by demonstrating that compliance is unreasonable or unnecessary in the 
circumstances of the case because the relevant objectives of the FSR standard are still 
achieved. 
 
Assessing officerôs comment: The applicantôs written request has adequately demonstrated 
that compliance with the FSR development standard is unreasonable or unnecessary in the 
circumstances of the case. The objectives of the development standard are achieved, as 
follows: 
 

(a) The size and scale of the proposed development is compatible with the desired future 
character of the locality, which comprises a mix of development types, scales, and 
architectural design. The proposed three (3) storey building provides a suitable 
transition between the four (4) storey RFBs to the south-west of the site and the single 
storey dwellings to the north-east of the site. The proposal is generally consistent with 
the size and scale of the adjacent RFB at No. 59 Burnie Street.  
 

(b) The proposed building is well articulated and responds to environmental and energy 
needs, as demonstrated in the submitted BASIX Certificate.  

 
(c) The subject site is not located within a heritage conservation area and does not adjoin 

any items of heritage significance.  
 
(d) As demonstrated in this report, the proposed development will not adversely impact 

on the amenity of neighbouring properties in terms of visual bulk, loss of privacy, 
overshadowing and views.  

 
2. Has the applicantôs written request demonstrated that there are sufficient environmental 

planning grounds to justify contravening the development standard? 
 
The applicantôs written request seeks to demonstrate that there are sufficient environmental 
planning grounds to justify contravening the FSR development standard as follows: 
 
ñContextual Compatibility and Better Planning Outcome  
The proposed FSR variation will maintain the siteôs compatibility with the context. In Initial 
Action v Woollahra Municipal Council [2019] NSWLEC 1097, Commissioner OôNeill states at 
[42] that:  
 

I am satisfied that justifying the aspect of the development that contravenes the 
development standard as creating a consistent scale with neighbouring development 
can properly be described as an environmental planning ground within the meaning 
identified by His Honour in Initial Action [23], because the quality and form of the 
immediate built environment of the development site creates unique opportunities and 
constraints to achieving a good design outcome (see s 1.3(g) of the EPA Act).  

 
As indicated, the proposed FSR has been revised in accordance with Councilôs request for 
information and the comments of the Randwick Design Advisory Panel. The FSR remains 
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compatible with the neighbouring developments, particularly that of the immediately adjacent 
contemporary residential flat building at No. 59 Burnie Street (DA-94/2012), which is also in 
the R2 Low Density Residential Zone and benefits from existing use rights. It is therefore clear 
that the quality and form of the immediate built environment, as demonstrated by the 
neighbouring approval, creates a unique opportunity to achieve a good design outcome.   
  
The proposed FSR variation facilitates the replacement of a dated residential flat building of 
limited visual appeal and residential amenity with a sensitively designed new residential flat 
building. The proposal affords the opportunity to uplift the appearance and architectural quality 
of the built form, increasing amenity for future residents of the site and the siteôs contribution 
to the streetscape. The proposed design provides a more articulated, contextual and 
sustainable outcome than the existing building. This benefits the locality by providing a building 
that relates better to the desired future character of the area, compared to the existing built 
form.   
  
The new, architecturally designed, contemporary residential flat building contributes positively 
to the rich and diverse architecture of the streetscape and relates better to the desired future 
character of the area, compared to the existing building. The following design philosophy 
prepared by Smart Design Studio demonstrates the high level of consideration that has been 
given to achieving design excellence in the proposed development:  
  

Design References  
A limited palette of quality materials and textures utilised in different ways creates a 
harmonious and refined architectural expression. Light-coloured brickwork as both 
solid surface and hit-and-miss screening responds to the natural material tones of this 
beach suburb location.  
 
Design Reference - Clovelly Inter-War Brick Buildings  
The design references the use of brickwork that is the dominant building material in 
the local context, with a modern take on the curved balconies, punched windows and 
rounded corners seen in many residential and commercial buildings of the inter-war 
period in the area.  
 
Design Reference - Beach-side Art Deco  
The Art Deco buildings of the eastern suburbs are a further precedent for the design, 
where curved balconies or frontages with punched and horizontal window openings 
are featured. Often in rendered and painted masonry, these apartment buildings can 
also be a combination of render and face brickwork.  
 
Materials Board  
Appealing and robust materials are selected for their longevity in light-coloured tones 
that respond to the coastal location.  

 
Contribution to Housing Stock  
The FSR variation also allows for the dwelling density of the site to be maintained and 
increased from the existing four units to a proposed five units. If strict compliance were 
enforced. it would not be possible to achieve the same number of units with the same level of 
residential amenity as provided in this application. A compliant FSR would reduce the number 
of units on the site compared to existing, thus reducing the propertyôs contribution to housing 
stock in the area. This would be a poor planning outcome and would not be in the public 
interest.   
  
Upgraded Residential Amenity   
The FSR variation will facilitate the replacement of the existing residential flat building with a 
higher density and better-quality building. As outlined above, the variation facilitates the 
replacement of the existing building with a more articulated, skilfully designed and contextually 
compatible development than the existing building. It also provides for a building with greater 
levels of residential amenity.   
  
The proposed development significantly improves the amenity of site for the future residents. 
It appears that the current apartments are small and poorly designed, which results in poor 
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internal amenity. The rebuild resolves this by increasing the internal layouts of each apartment, 
rationalising the spatial arrangement of rooms, providing greater private open space and 
improving the circulation routes between living areas. This improved layout directly improves 
the quality of living amenity, such as access to daylight and natural ventilation, and 
maintenance of acoustic and visual privacy.   
  
The existing building lacks the typical amenities for multi-storey residential flat buildings. The 
building does not have lift access. There is no designated communal open space, which is 
worsened by the insufficient size of each apartmentôs private balcony. The rear open space is 
dominated by hard stand vehicle access and parking.  
  
In contrast, the proposed development is largely consistent with the requirements of the 
Apartment Design Guide and Councilôs DCP. The proposal introduces lift access, communal 
indoor areas and communal open space to the site. Car parking is provided in the basement, 
which is easily accessible from the front of the property. The amenity and accessibility of the 
site is therefore greatly improved from the existing situation. These positive outcomes are 
generated by virtue of the variation to FSR. Given the constraints of the site, it would never be 
possible to maintain the existing number of dwellings on the site while simultaneously achieving 
good amenity for each residence, without a variation to the FSR standard.   
  
Therefore, the proposed FSR variation ensures the development promotes good design and 
amenity of the built environment, consistent with Object (g) of the EPA Act.   
 
Orderly and Economic Use and Development  
The proposal proposes an appropriate FSR when compared to surrounding development. If 
strict compliance with the FSR standard were enforced, it would result in a lesser number of 
units on the subject site compared to what currently exists. Therefore, FSR compliance would 
prevent the orderly and economic use and development of the land, which is inconsistent with 
object (c) of the Environmental Planning and Assessment Act 1979 (EPA Act). Given there are 
no unreasonable impacts to neighbouring properties, the bulk and scale of the development is 
contextually compatible, and the overall visual outcome is improved by the proposal, strict 
compliance would serve no benefit to the locality. Accordingly, in our opinion, the proposed 
FSR will ensure the development remains consistent with the existing and desired future 
planning objectives for the locality.   
  
Safety, Security and Crime Prevention   
The proposed contemporary and revitalised residential flat building with increased floor space 
significantly enhances safety, security, and crime prevention measures. The proposed design 
will allow for passive surveillance within the development and to the streetscape. The increased 
floor space allows for better layout planning, ensuring clear sightlines and reduces any 
concealed areas where crimes could occur. This enhanced visibility will contribute to a safer 
living environment. Moreover, the proposed building integrates communal open space and 
amenities that foster social interaction among residents, promoting a sense of community 
vigilance and collective security. These elements will benefit future occupants of the site and 
the wider locality.  
  
Positive Outcomes  
The proposed development and the variation of the FSR standard achieves numerous positive 
outcomes for the subject site, the streetscape and the wider locality. By replacing an older 
building with lesser amenity, accessibility and streetscape appeal with a high-quality, 
contemporary and modulated building, the proposal achieves benefits in relation to planning, 
architecture, amenity, landscaping, sustainability and accessibility matters. This is consistent 
with the desired future character of the area.  
  
It should also be noted that the proposal improves the amenity of the subject site while 
maintaining the amenity of neighbouring development achieves the objectives of the R2 Low 
Density Residential Zone and the majority of DCP built form and amenity provisions; and 
results in an improved streetscape outcome for the site. While these factors may not strictly 
constitute environmental planning grounds, they should be considered in the assessment of 
the FSR breach.  
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Accordingly, in our opinion, the FSR variation is consistent with the existing and desired future 
planning objectives for the locality. For the reasons contained in this application, there are 
sufficient environmental planning grounds to justify the minor variation to the development 
standard in the circumstances of this case, as required in Clause 4.6(3)(b).ò 

 
Assessing officerôs comment: The applicantôs written request has adequately demonstrated 
that there are sufficient environmental planning grounds to justify contravening the 
development standard. The proposal has been designed to uplift the architectural quality of the 
built form, increase amenity for future residents, contribute to housing stock, and improve the 
siteôs contribution to the streetscape. 
 
The existing apartments are small and poorly designed, which results in poor internal amenity. 
The proposal seeks to increase the internal size of each apartment, rationalise the spatial 
arrangement of rooms, provide greater private open space, and improve circulation routes. The 
proposal directly improves internal amenity, including access to daylight and natural ventilation, 
maintenance of acoustic and visual privacy, and residential safety.   
  
The proposed GFA allows for the dwelling density to be increased from four (4) to five (5) units. 
Insistence on strict compliance with the development standard would serve no substantial 
benefit to neighbouring properties and would result in poor residential amenity and would 
reduce the number of dwellings provided on-site (relative to existing), thereby reducing housing 
stock in the locality.  
 
Additionally, it is noted that 45m2 of the proposed GFA is located below ground, at the 
basement and mezzanine levels. This floor area does not contribute to any visual bulk as it will 
not be visual from the street or neighbouring properties.  
 
As demonstrated in this report, the size and scale of the proposed development is compatible 
with the desired future character of the locality, which comprises a mix of development types, 
scales, and architectural design. The proposed three (3) storey building provides a suitable 
transition between the four (4) storey RFBs to the south-west of the site and the single storey 
dwellings to the north-east of the site.  

 
Conclusion  
 
On the basis of the above assessment, it is considered that the requirements of Clause 4.6(3) have 
been satisfied and that development consent may be granted for development that contravenes the 
FSR development standard. 

Development control plans and policies 

8.1. Randwick Comprehensive DCP 2013 
 
The DCP provisions are structured into two components: objectives and controls. The objectives 
provide the framework for assessment under each requirement and outline key outcomes that a 
development is expected to achieve. The controls contain both numerical standards and qualitative 
provisions. Any proposed variations from the controls may be considered only where the applicant 
successfully demonstrates that an alternative solution could result in a more desirable planning and 
urban design outcome.  
 
The relevant provisions of the DCP are addressed in Appendix 4. 

Environmental Assessment  
 
The site has been inspected and the application has been assessed having regard to Section 4.15 
of the Environmental Planning and Assessment Act, 1979, as amended. 
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Section 4.15 óMatters for 
Considerationô 

Comments 

Section 4.15 (1)(a)(i) ï Provisions 
of any environmental planning 
instrument 

Refer Sections 6 and 7 of this report. 
 

Section 4.15(1)(a)(ii) ï Provisions 
of any draft environmental 
planning instrument 

Nil. 

Section 4.15(1)(a)(iii) ï Provisions 
of any development control plan 

The proposal generally satisfies the objectives and controls 
of the Randwick Comprehensive DCP 2013. Refer 
Appendix 4 of this report. 
 

Section 4.15(1)(a)(iiia) ï 
Provisions of any Planning 
Agreement or draft Planning 
Agreement 

Not applicable. 

Section 4.15(1)(a)(iv) ï Provisions 
of the regulations 

The relevant clauses of the Regulations have been 
satisfied. 

Section 4.15(1)(b) ï The likely 
impacts of the development, 
including environmental impacts 
on the natural and built 
environment and social and 
economic impacts in the locality 

The environmental impacts of the proposed development 
on the natural and built environment have been addressed 
in this report.  
 
The proposed development is consistent with the dominant 
character in the locality.  
 
The proposal will not result in detrimental social or 
economic impacts on the locality. 

Section 4.15(1)(c) ï The suitability 
of the site for the development 

The site is located in close proximity to local services and 
public transport. The site has sufficient area to 
accommodate the proposed land use and associated 
structures. Therefore, the site is considered suitable for the 
proposed development. 

Section 4.15(1)(d) ï Any 
submissions made in accordance 
with the EP&A Act or EP&A 
Regulation 
 

The issues raised in the submissions have been addressed 
in this report.  

Section 4.15(1)(e) ï The public 
interest 

The proposal promotes the objectives of the zone and will 
not result in any significant adverse environmental, social, 
or economic impacts on the locality. Accordingly, the 
proposal is considered to be in the public interest.  

9.1. Discussion of key issues 
 
Housing and Productivity Contribution  
 
The Housing and Productivity Contribution (HPC) came into effect on 1 October 2023 by way of the 
Environmental Planning and Assessment (Housing and Productivity Contribution) Order 2023, 
under section 1.4 of the Environmental Planning and Assessment (EP&A) Act 1979. The HPC was 
introduced by the NSW Government and is a state infrastructure contribution which shall support 
housing and productivity in key growth areas in NSW. Contributions will help deliver essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure, and regional 
open space. The Ministerial planning order was updated on 1 July 2024, and therefore the 
Environmental Planning and Assessment (Housing and Productivity Contribution) Order 2024 is 
applicable to the subject application. 
 
The HPC applies to development for the purpose of residential development, commercial 
development and industrial development as defined in the updated Ministerial planning order dated 
30 June 2024. In the Order, residential development is defined as follows: 
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Residential development means: 

(a) subdivision of land (other than strata subdivision) on which development for the purposes 
of residential accommodation is permitted with development consent by an environmental 
planning instrument applying to the land (residential subdivision), 

(b) medium or high-density residential development, 
(c) development for the purposes of a manufactured home estate. 

 
Medium or high-density development means: 

(a) Attached dwellings, 
(b) Build-to-rent housing, 
(c) Dual occupancy; 
(d) Multi-dwelling housing, 
(e) Residential flat building, 
(f) Semi-detached dwellings, 
(g) Seniors living (independent living units), 
(h) Shop top housing.  

 
As the proposed development involves the creation of one (1) dwelling (i.e. replacement of a four 
(4) unit RFB with a five (5) unit RFB), the HPC is applicable. A condition of consent requiring the 
payment of the relevant contribution has been imposed as a condition of consent. 
 
Communal Open Space 
 
Pursuant to Objective 3D-1 of the ADG, at least 25% of the site area should be provided as 
communal open space. The proposed development provides 142.9m2 of communal open space, 
which equates to 22.8% of the site area. 
 
In accordance with the ADG requirements, direct sunlight will be provided to the proposed 
communal open space area between 9am and 1pm (at midwinter), in excess of the minimum two 
(2) hours requirement. 
 
Minor numeric non-compliance is acceptable in this instance noting that suitable open space is 
provided for future residents in the form of private open spaces (i.e. balconies and terraces) and 
nearby public open spaces (i.e. Clovelly Beach and Bundock Park). 
 
The ADG design guidance states that where developments are unable to achieve the design criteria, 
such as on small lots, sites within business zones, or in a dense urban area, they should: 
 

¶ Provide communal spaces elsewhere such as a landscaped roof top terrace or a common 
room. 

¶ Provide larger balconies or increased private open space for apartments. 

¶ Demonstrate good proximity to public open space and facilities and/or provide contributions 
to public open space. 

 
It is considered that a communal rooftop terrace would not be an appropriate solution due to visual 
and acoustic privacy impacts. Instead, the proposed development provides increased private open 
space for apartments. Additionally, the subject site is in proximity to various public open space 
facilities, including Clovelly Beach and Bundock Park, which are located approximately 350m (i.e. 
5 minute walk) from the site.  
 
In this regard, and despite minor numeric non-compliance, an adequate area of communal open 
space is provided to enhance residential amenity and to provide opportunities for landscaping.  
 
Private Open Space 
 
Pursuant to Objective 4E-1 of the ADG, apartments are required to have balconies as follows: 
 

¶ 1 bedroom ï minimum 8m2 area with 2m depth  

¶ 2 bedroom ï minimum 10m2 area with 2m depth  

¶ 3 bedroom ï minimum 12m2 area with 2.4m depth  
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For apartments at ground level or on a podium or similar structure, a private open space is provided 
instead of a balcony. It must have a minimum area of 15m2 with 3m depth. 
 
All apartments except Unit L01.02 are provided with a compliant area of private open space. The 
11m2 balcony to Unit L01.02 falls short of the 12m2 requirement. A condition is included to amend 
the glazing line of the living room so that a compliant 12m2 balcony can be provided. There is 
sufficient space available for 1m2 of the living room to be converted to balcony.  
 
Existing Use Rights  
 
The site is zoned R2 Low Density Residential under Randwick Local Environmental Plan (RLEP) 
2012 and the use of the site as an RFB is not permissible within this zone. The proposal seeks to 
demolish and rebuild the existing RFB at the site and therefore relies upon existing use rights 
regulated under Division 4.11 of the Environmental Planning and Assessment (EP&A) Act 1979. 
Section 4.65 of the EP&A Act 1979 defines existing use as follows: 
 

(a) the use of a building, work or land for a lawful purpose immediately before the coming into 
force of an environmental planning instrument which would, but for this Division, have the 
effect of prohibiting that use, and 

(b) the use of a building, work or landð 
(i) for which development consent was granted before the commencement of a 

provision of an environmental planning instrument having the effect of prohibiting 
the use, and 

(ii) that has been carried out, within one year after the date on which that provision 
commenced, in accordance with the terms of the consent and to such an extent as 
to ensure (apart from that provision) that the development consent would not lapse. 

 
Council does not have any record of a consent for the construction of an RFB at the subject site. 
However, there are three (3) development consents granted on 25 February 1993 (DA/560/1992), 
19 May 1993 (DA/98/1993), and 03 February 2004 (DA/1082/2003) for óalterations and additions to 
an existing RFBô.  
 
Councilôs Special Counsel has confirmed that, consistent with the Applicantôs legal advice (prepared 
by Mills Oakley dated 08 July 2024), the ópresumption of regularityô applies in this instance.  
 
This principle establishes that an approval may be inferred where there is sufficient evidence of 
other acts having been done in reliance on such an approval, or conversely, a noticeable lack of 
enforcement action by Council. In this case, the granting of consents for alterations and additions 
to an RFB (however that building was described at the relevant time) infers that there was originally 
a valid consent for an RFB. 
 
Section 4.66 of the EP&A Act 1979 states that the use is presumed to be abandoned, unless the 
contrary is established, if the use ceases for a continuous period of 12 months. In the circumstances 
of the subject application, there is adequate evidence to suggest that the use of the site as an RFB 
has been continuous.  
 
The Applicant has submitted legal advice (prepared by Mills Oakley dated 08 July 2024) to confirm 
that the demolition and rebuilding of the development is permitted under existing use rights, as 
outlined below:  
 

¶ Section 4.67(1)(a) of the EP&A Act 1979 states that the regulations may make provision for 
or with respect to existing use and, in particular, for or with respect to the rebuilding of a 
building or work being used for an existing use. 

 

¶ Section 163(1)(c) of the Environmental Planning and Assessment (EP&A) Regulation 2021 
permits an existing use to be ñrebuiltò. Section 166 of the EP&A Regulation 2021 establishes 
that development consent may be granted for any rebuilding of a building for an existing 
use, provided that the rebuilding is for the same existing use and no other use, and is carried 
out only on the same land.   
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Section 4.67 of the EP&A Act 1979 provides that any provisions in an instrument that would 
derogate from the ñincorporated provisionsò of the EP&A Act 1979 would have no force or effect. It 
is noted that derogation from the incorporated provisions has been considered in recent caselaw 
with regard to the matters of Saffioti v Kiama Municipal Council [2019] NSWLEC 57 and Made 
Property Group Pty Limited v North Sydney Council [2020] NSWLEC 1332. It was determined that 
the provisions of an LEP do not necessarily derogate from the incorporated provisions and that the 
existing use right permits the permissibility and alteration of the development, however may not 
result in the derogation from the standards of an LEP.  
 
In this instance, and adopting the Commissionerôs findings in the above caselaw, it is considered 
that the provisions of clauses 4.3 and 4.4 of RLEP 2012 read in conjunction with clause 4.6 of RLEP 
2012 allow the application to be made and considered by the consent authority, and do not derogate 
from the incorporated provisions. Accordingly, an assessment of the development, in accordance 
with section 4.15 of the EP&A Act 1979, should be undertaken.  
 
The Land and Environment Court has established planning principles in Fodor Investments v 
Hornsby Shire Council [2005] NSWLEC 71 which set out criteria for the assessment of proposals 
on land with existing use rights. Assessment of the subject application against the planning 
principles is provided below: 
 
Principle 1 ï How do the bulk and scale (as expressed by height, floor space ratio and 
setbacks) of the proposal relate to what is permissible on surrounding sites?  
 
While planning controls, such as height, floor space ratio and setbacks do not apply to sites with 
existing use rights; they have relevance to the assessment of applications on such sites. This is 
because the controls apply to surrounding sites and indicate the kind of development that can be 
expected if and when surrounding sites are redeveloped. The relationship of new development to 
its existing and likely future context is a matter to be considered in all planning assessment. 
 
The subject site is located within the R2 Low Density Residential zone and is currently occupied by 
a two (2) storey RFB. The surrounding locality comprises a mix of residential development, ranging 
from single storey dwellings to four (4) storey residential flat buildings. 
 
It is acknowledged that the proposed development will exceed the 0.5:1 FSR and 9.5m building 
height development standards for the R2 zone. However, given the context of existing development 
at the site, the bulk and scale of the proposal is not considered to be incompatible with the existing 
streetscape or the character of the locality within the immediate vicinity. 
 
As shown in the table below, the proposed built form has a lesser height and greater FSR than the 
adjacent three (3) to four (4) storey RFB at 59 Burnie St, which was approved by Council for 
alterations and additions (under existing use rights) on 09 April 2013 (refer DA/94/2012). In this 
regard, the bulk/scale of the proposed development is generally comparable to that of the adjacent 
building at 59 Burnie St. 
 

Site Address GFA FSR No. Storeys  Ridge Height  

59 Burnie St  620m2 0.82:1 4 RL 33.09 
 

Subject site 
(proposed) 

644m2 (NB: 
including 45m2 
below ground) 

1.03:1 3  RL 31.99  

 
Additionally, it is noted that adjoining properties on the opposite side of Clovelly Road are zoned R3 
Medium Density Residential and benefit from a maximum 12m building height control and 0.9:1 
FSR control. These properties are occupied by four (4) storey RFBs.  
 
As outlined below, the bulk and scale of the proposed development is supportable when considered 
in the context of the site and surrounds. 
 
Building Height 
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Pursuant to clause 4.3 of RLEP 2012, a maximum building height of 9.5m applies to the site. The 
existing building at the site exceeds the 9.5m standard and has a maximum ridge height of RL30.85. 
The proposed new RFB will result in a 1.14m increase to the existing ridge height, resulting in a 
maximum height of RL31.99 (to lift overrun). 
 
An assessment of the proposed variation to the building height development standard pursuant to 
clause 4.6 of RLEP 2012 is included at Section 7 of this report. 
 
The height variation is a result of the overland flow path that runs along the northern portion of the 
site. Notwithstanding the variation, the proposal is consistent with the objectives of the R2 zone and 
will not result in adverse amenity impacts to adjoining residents. Importantly, the non-compliant 
portion of the building will not be readily visible from the public domain.   
 
As shown in the below table, the proposed building height provides a suitable transition in scale 
between the nearby multi-storey RFBs (to south and west of subject site) and single storey dwellings 
(to north and east of subject site).  
 

Site Address Maximum No. Storeys  Maximum Ridge Height (RL) 

306-312 Clovelly Rd (to south) 4 RL 36.22 

304 Clovelly Rd (to south) 4 RL 35.82 

59 Burnie St (to west) 4 RL 33.09 

357 Clovelly Rd (subject site) 3 (proposed) RL 31.99 (proposed) 

2 Keith St (to north) 1 RL 26.52 

359 Clovelly Rd (to east) 1 RL 26.34 

 
External Wall Height 
 
Pursuant to Part C2, Section 4.4 of RDCP 2013, a maximum external wall height of 8m applies to 
the site. The proposed development has a maximum external wall height of approximately 10.75m 
(to east elevation), which exceeds the DCP control. 
 
Numeric non-compliance is acceptable in this instance noting that the proposed remains consistent 
with the objectives of Section 4.4 of the DCP, as follows: 
 

¶ The proposed building form provides for interesting roof forms and façades and is 
compatible with the streetscape. The proposal provides a flat roof form, which is consistent 
with contemporary development and the emerging character of the immediate area. 
Importantly, the proposed external wall height to Clovelly Road is generally consistent with 
that of neighbouring development at Nos. 57-57A and 59 Burnie Street (refer Figure 11). 

¶ Suitable ceiling heights are provided to all habitable rooms to promote natural ventilation, 
sunlight access, and quality interior spaces. 

¶ The bulk and scale of the development is considered acceptable and has been designed 
to minimise impacts on neighbouring properties in terms of overshadowing, privacy, and 
visual amenity. 
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Figure 11: Markup of proposed photomontage (Source: Smart Design Studio with Council officer markup) 

 
Floor Space Ratio  
 
Pursuant to clause 4.4 of RLEP 2012, a maximum FSR of 0.5:1 applies to the site. The existing 
GFA of the subject site is approximately 355.3m2, which results in an FSR of 0.57:1. The proposed 
new RFB will result in a 288.7m2 increase to the existing GFA, resulting in a GFA of 644m2 and FSR 
of 1.03:1 for the site. 
 
An assessment of the proposed variation to the FSR development standard pursuant to clause 4.6 
of RLEP 2012 is included at Section 7 of this report. 
 
Notwithstanding the variation, the proposal is consistent with the objectives of the R2 zone and will 
not result in adverse amenity impacts to adjoining residents. Importantly, the non-compliant portion 
of the building will not be readily visible from the public domain.   
 
Setbacks 
 
Pursuant to Part C2, Section 3.4.1 of RDCP 2013, the front setback on the primary and secondary 
property frontages must be consistent with the prevailing setback line along the street. 
Notwithstanding, the front setback generally must be no less than 3m in all circumstances to allow 
for suitable landscaped areas to building entries.  
 
As shown in Figure 12 below, the proposed front setbacks (to Clovelly Rd and Keith St) are generally 
consistent with the alignment of neighbouring properties (i.e. No. 59 Burnie St and No. 2 Keith St) 
and the minimum 3m requirement. However, a minor portion of the building (south-east corner) 
encroaches within the southern setback area and a minor portion of the balconies (and access 
stairs) encroach within the eastern setback area. These areas relate to minor portions of the building 
which provide articulation to the street façades. 
 
Minor numeric non-compliance is acceptable in this instance noting that the non-compliant element 

does not directly result in any adverse impacts (i.e. overshadowing, overlooking, or view impacts). 

Insistence on strict compliance with the 3m setback control would not provide an improved outcome 

and would result in non-compliant bedroom dimensions and balcony sizes.    

 
Consistent with the objectives of Part C2, Section 3.4 of RDCP 2013, a consistent rhythm of street 
setbacks and front gardens is provided and contributes to the character of the locality. 
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Figure 12: Markup of proposed ground floor plan (Source: Smart Design Studio with Council officer markup) 

 
Pursuant to Part C2, Section 3.4.2 of RDCP 2013, a minimum 4m side setback applies to the site. 
Compliant 4m side setbacks are provided to the northern side boundary at all floor levels. However, 
as shown in Figure 13 below, a minor portion of the building (south-west corner) encroaches within 
the western side setback area. 
 
Minor numeric non-compliance is acceptable in this instance noting that the non-compliant element 

does not directly result in any adverse impacts (i.e. overshadowing, overlooking, or view impacts). 

Insistence on strict compliance with the 4m setback control would not provide an improved outcome 

and would result in non-compliant bedroom dimensions.    

 

Consistent with the objectives of Part C2, Section 3.4 of RDCP 2013, adequate separation is 
provided between buildings for visual and acoustic privacy, solar access, air circulation, and views. 
Additionally, contiguous areas are provided for open space and deep soil planting.  
 

 
Figure 13: Markup of proposed Level 2 plan (Source: Smart Design Studio with Council officer markup) 
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Landscaped Area 
 
Part C2, Section 2.2 RDCP 2013 prescribes requirements for landscaped and deep soil area.  
 
The rear of the site is currently occupied by hardstand areas, with limited landscaping. The site 
currently provides only 212m2 of landscaped area, equating to 33% of the site area. 
 
The proposal seeks to increase the quantum of landscaped and deep soil area on the site by 
replacing these hardstand areas with landscaped gardens and private open space. At the front of 
the site, the proposal seeks to retains tree canopy coverage and soft landscaping, which 
appropriately soften the proposed built form.  
 
The proposal provides for 45.8% of the site as landscaped area and 19.2% of the site as deep soil 
area. Whilst the proposal does not strictly comply with the minimum 50% landscaped area and 25% 
deep soil area controls, the proposal is consistent with the objectives of the DCP.  
 
Sufficient landscaped open space is provided onsite to enable the space to be used for recreational 
activities or growing of substantial vegetation. The proposal has been designed to reduce 
impermeable surface cover and improve stormwater quality. The landscape design provided for a 
high level of amenity for future residents. Additionally, it is noted that the proposal readily complies 
with the minimum 7% deep soil area control pursuant to the ADG. 
 
Principle 2 ï What is the relevance of the building in which the existing use takes place?  
 
Where the change of use is proposed within an existing building, the bulk and scale of that building 
are likely to be deemed acceptable, even if the building is out of scale with its surroundings, because 
it already exists. However, where the existing building is proposed for demolition, while its bulk is 
clearly an important consideration, there is no automatic entitlement to another building of the same 
floor space ratio, height or parking provision. 
 
The existing building is proposed to be demolished. Notwithstanding, the proposal retains the 
existing use of the site as an RFB and retains the character of the site and its contribution to Clovelly 
Road as a multi-storey development.  
 
The proposal provides a suitable transition in scale between the nearby multi-storey RFBs (to south 
and west of subject site) and single storey dwellings (to north and east of subject site).  
 
Principle 3 ï What are the impacts on adjoining land?  
 
The impact on adjoining land should be assessed as it is assessed for all development. It is true 
that where, for example, a development control plan requires three hours of sunlight to be 
maintained in adjoining rear yards, the numerical control does not apply. However, the 
overshadowing impact on adjoining rear yards should be reasonable. 
 
Whilst the proposal seeks to increase the building envelope relative to the existing situation, the 
proposal has been designed to maintain the amenity of adjoining development, as detailed below. 
 
Solar Access 
 
Pursuant to Part C2, Section 5.1 of RDCP 2013, living areas and private open space areas should 
receive a minimum of three (3) hours of direct sunlight between 8am and 4pm, midwinter.  
 
As shown in Figure 14, three (3) hours of sunlight will be provided to a portion of the living room 
windows and balconies of all proposed apartments between 8am and 11pm (at midwinter). 
Additional solar access is provided to the upper apartments in excess of the minimum three (3) hour 
requirement.  
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Figure 14: View from sun diagrams ï 8am to 1pm (Source: Smart Design Studio) 

 
Relative to the existing situation, the proposal will result in additional overshadowing of a living room 
window and a portion of the front balcony of 5/59 Burnie St at 8am. Notwithstanding, as shown in 
Figure 15, suitable solar access will be provided to the window and balcony for the remainder of the 
morning.  
 

 
Figure 15: Elevational shadow diagrams (59 Burnie St) ï 8am to 1pm (Source: Smart Design Studio) 

 
The proposal is consistent with the objectives of Part C2, Section 5.1 of RDCP 2013, as follows:  
 

¶ The design, orientation and siting of development maximises solar access to the living 
areas of dwellings and open spaces, as well as other areas of the development.  

¶ The development retains reasonable levels of solar access to the neighbouring properties 
and the public domain. 

¶ Adequate ambient lighting is provided to minimise the need for artificial lighting during 
daylight hours. 

 
View Sharing 
 
View sharing is to be considered where there is a potential for view loss impacts to ensure the 
equitable distribution of views between new development, neighbouring properties, and the public 
domain. The proposed development has been designed to maintain existing views from 
neighbouring residential properties. 
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In assessing the reasonableness or otherwise of the degree of view loss, this report has had regard 
to the Planning Principle for view sharing established by Tenacity Consulting v Warringah [2004] 
NSWLEC 140 which establishes a four (4) step assessment of view sharing. 
 
1. The assessment of the views affected  
 
The first step is the assessment of views to be affected. Water views are valued more highly than 
land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) are valued 
more highly than views without icons. Whole views are valued more highly than partial views, e.g. 
a water view in which the interface between land and water is visible is more valuable than one in 
which it is obscured.  

 
The property at 10/59 Burnie Street benefits from district views only. 
 
2. From what part of the property are views obtained?  
 
The second step is to consider from what part of the property the views are obtained. For example, 
the protection of views across side boundaries is more difficult than the protection of views from 
front and rear boundaries. In addition, whether the view is enjoyed from a standing or sitting position 
may also be relevant. Sitting views are more difficult to protect than standing views. The expectation 
to retain side views and sitting views is often unrealistic. 
 
The views from 10/59 Burnie Street are obtained from the front balcony (off a living room) and rear 
balcony (off a bedroom). There are no north-facing windows to this apartment.  
 
3. What is the extent of the impact?  
 
The third step is to assess the extent of the impact. This should be done for the whole of the 
property, not just for the view that is affected. The impact on views from living areas is more 
significant than from bedrooms or service areas (though views from kitchens are highly valued 
because people spend so much time in them). The impact may be assessed quantitatively, but in 
many cases this can be meaningless. For example, it is unhelpful to say that the view loss is 20% 
if it includes one of the sails of the Opera House. It is usually more useful to assess the view loss 
qualitatively as negligible, minor, moderate, severe or devastating. 
 
As shown in Figure 16, the northern side of the front balcony overlooks the subject site. The 
proposed development may result in a minor loss of district views over the side of the balcony 
boundary. 
 
However, as shown in Figures 17-20, expansive district views and outlook from the front and rear 
balconies will be retained. These balconies are oriented towards the south and north (respectively) 
and do not overlook the subject site.  
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Figure 16: View from front balcony at 10/59 Burnie St, viewed to east (Source: Council officer) 

 

 
Figure 17: View from rear balcony at 10/59 Burnie St, viewed to north (Source: Council officer) 
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Figure 18: View from rear balcony at 10/59 Burnie St, viewed to north-east (Source: Council officer) 

 

 
Figure 19: View from front balcony at 10/59 Burnie St, viewed to south (Source: Council officer) 
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Figure 20: Aerial image of subject site (in red), with 10/59 Burnie St floor plan overlay and view direction mark 
ups (Source: Council officer) 

 
4. What is the reasonableness of the proposal that is causing the impact?  
 
The fourth step is to assess the reasonableness of the proposal that is causing the impact. A 
development that complies with all planning controls would be considered more reasonable than 
one that breaches them. Where an impact on views arises as a result of non-compliance with one 
or more planning controls, even a moderate impact may be considered unreasonable. With a 
complying proposal, the question should be asked whether a more skilful design could provide the 
applicant with the same development potential and amenity and reduce the impact on the views of 
neighbours. If the answer to that question is no, then the view impact of a complying development 
would probably be considered acceptable and the view sharing reasonable. 
 
The Court poses two (2) questions in Tenacity Consulting v Warringah Council [2004] NSWLEC 
140 at paragraphs 23-33. The first question relates to whether a non-compliance with one or more 
planning controls results in view loss. The second question posed by the Court relates to whether 
a more skilful design could provide the same development potential whilst reducing the impact on 
views.  
 
The following comments are made with regard to the reasonableness of the proposal: 
 

¶ The proposal will have a minor impact on views obtained from 10/59 Burnie Street. Refer 
to detailed assessment at Step 3 above.  

 

¶ The proposal presents as a three (3) storey residential flat building. As detailed in this 
report, the proposal reflects the desired future character of the locality and is compatible 
with the scale of neighbouring development. 

 

¶ The height, bulk, and scale of the proposed built form is reasonable. As demonstrated in 
this report, the variations to the building height and FSR development standards are 
acceptable on merit, and the proposed development would not be inconsistent with the level 
of built form anticipated for a medium density residential development, being three (3) 
storeys. 
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¶ The property at 59 Burnie Street adjoins the western boundary of the subject site and the 
affected views are obtained across a side boundary. It has been established in the Tenacity 
planning principle that ñthe protection of views across side boundaries is more difficult than 
the protection of views from front and rear boundariesò.  

 

¶ The apartment (10/59 Burnie Street) benefits from expansive district views and outlook from 
the front and rear balconies. Views to the north and north-east (from rear balcony) and to 
the south (from front balcony) will be retained in their entirety and will not be impacted by 
the proposal in any way. 
 

¶ It is considered that the proposal represents a skilful design that minimises the impacts of 
the development to the neighbouring properties. A more skilful design would be unlikely to 
reduce view impacts without compromising the intent of the redevelopment of the site.  

 
In conclusion, the proposal satisfies the aims and objectives for view sharing pursuant to Part C2, 
Section 5.5 of RDCP 2013, as well as the case law established by Tenacity Consulting v Warringah 
[2004] NSWLEC 140. 
 
Principle 4 ï What is the internal amenity?  
 
Internal amenity must be assessed as it is assessed for all development. Again, numerical 
requirements for sunlight access or private open space do not apply, but these and other aspects 
must be judged acceptable as a matter of good planning and design. None of the legal principles 
discussed above suggests that development on sites with existing use rights may have lower 
amenity than development generally. 
 
The proposal seeks to replace an outdated building with a contemporary building that achieves 
current building standards, including the National Construction Code (NCC) and the Apartment 
Design Guide (ADG). 
 
The proposed development will provide a high standard of amenity for future occupants. 100% of 
apartments are naturally cross ventilated, exceeding the minimum 60% ADG requirement. 
Additionally, 100% of apartments receive at least two (2) hours direct sunlight to living spaces and 
private open spaces at midwinter, exceeding the minimum 70% ADG requirement. No apartments 
will receive no direct sunlight at midwinter. 
 
The proposal has provided sufficient communal and private open space areas for future occupants. 
Communal open space is provided at 22.8% of the site area a portion of that area will receive more 
than two (2) hours direct sunlight at midwinter, in accordance with the ADG. Subject to conditions, 
all apartments benefit from an area of private open space which complies with the minimum ADG 
requirements.  
 
Visual Privacy  
 
The proposed development has been designed to maintain visual privacy for the subject and 
neighbouring properties. 
 
All proposed window openings are suitably screened by way of hit and miss brickwork. The 
brickwork forms part of the architectural expression of the building and provides screening for visual 
privacy and for sun-shading. Every second bay of windows are hinged inwards on a stay to allow 
for ventilation. When the stays are unlocked, the windows can be fully opened to allow for cleaning 
of the outer face of the windows from within the apartments. 
 
At ground and first floor levels, proposed balconies are oriented towards the east (i.e. Keith St), 
away from neighbouring properties. 
 
At second floor level, the proposed northern balcony (RL27.81 floor level) is suitably located above 
the ridge height of the dwelling at No. 2 Keith St (RL26.52 roof ridge). To prevent overlooking to the 
adjacent window openings at No. 59 Burnie Street and to the rear POS area at No. 2 Keith Street, 
a condition is included to ensure that privacy screens are provided to the western edge and a portion 
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of the northern edge of the balcony (refer Figure 21). The proposed southern balcony is oriented 
towards the east (i.e. Keith St), away from neighbouring properties. 
 

 
Figure 21: Markup of proposed Level 2 plan, with conditioned privacy screen shown in red (Source: Smart 
Design Studio with Council officer markup) 

Conclusion 
 
That the application for demolition of an existing residential flat building and construction of a 3-
storey residential flat building with basement level and mezzanine basement level, five (5) 
residential apartments, eight (8) car spaces, communal open space at ground level, ancillary and 
landscaping works be approved (subject to conditions) for the following reasons:  
 

¶ The proposal is consistent with the relevant objectives contained within the RLEP 2012 and 
the relevant requirements of the RDCP 2013. 
 

¶ The proposal benefits from existing use rights and is consistent with the specific objectives 
of the R2 zone in that the proposed built form will provide for the continued use of the site 
for residential purposes and will not result in any unreasonable amenity impacts upon 
adjoining properties. 

 

¶ The scale and design of the proposal is considered to be suitable for the location and is 
compatible with the desired future character of the locality. 
 

¶ The development enhances the visual quality of the public domain and streetscape. 
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Appendix 1: Referrals 
 
1. Development Engineer  
 
Councilôs Development Engineer has reviewed the proposal and provides the following comments:   
 
General Comments 
No objections are raised to the proposal subject to the comments and conditions provided in this 
report.  
 
Drainage Comments 

The Planning Officer is advised that the submitted drainage plans should not be approved in 

conjunction with the DA, rather, the Development Engineer has included a number of conditions in 

this memo that relate to drainage design requirements. The applicant is required to submit detailed 

drainage plans to the Principal Certifier for approval prior to the issuing of a construction certificate. 

 
The stormwater must be discharged (by gravity) either:  

 
i. Directly to the kerb and gutter in front of the subject site in Keith Street; or  
 
ii. Directly into Councilôs underground drainage system located in Clovelly Road or Keith 

Street via a new and/or existing kerb inlet or junction pit 
 
Should the Stormwater be discharged to Councilôs street gutter or underground drainage system, 
an onsite stormwater detention (OSD) system will be required for this development.  
 
Flooding Comments (not impacted) 
The site lies within the catchment the subject of the ñDraft Clovelly Bay Flood Studyô. The draft study 
shows that the site will be impacted by flooding. 
 
A detailed flood assessment was undertaken and submitted to Council, (see D05559491). Detailed 
conditions of consent have been included in this report to ensure that the proposed development is 
suitably protected during the critical 1%AEP flood event and that adjoining properties are not 
adversely impacted as a result of the development. 
 
Parking Comments 
 
Standard assessment Under Part B7 of DCP 
Parking Requirements for the future development will be assessed as per the following applicable 
parking rates specified in Part B7 of Randwick Councilôs Development Control Plan 2013. 
 

¶ 0.5 spaces per studio unit 

¶ 1.0 space per 1-bedroom unit  

¶ 1.2 spaces per 2-bedroom dwelling 

¶ 1.5 spaces per 3-bedroom unit 

¶ 1 visitor space per 4 units (but none where development is less than 4 dwellings) 
 
Parking required under DCP = (3 x 1.5) + (1 X 1.2) + (1 X 1) + 5/4 (visitor) 
 = 8.0 spaces 
 
Parking proposed = 8 spaces 
 
Motorbike Parking 
Motorbike Parking is to be provided at 5% of the vehicle parking requirement. 
 
Motorbike Parking Required = 0.05 x 8 
 = 0.4 
 
Motorbike Parking proposed = 0 
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Bicycle Parking 
For Flats/multi dwelling bicycle parking to be provided at 1 space per 2 units plus 1 visitor space 
per 10 units. 
 
Bicycle Parking Required = 5/2 + 5/10 
 = 3 
 
Bicycle Parking proposed = 4 
 
Carpark Layout  
The vehicular access driveways, internal circulation ramps and the carpark areas, (including, but 
not limited to, the ramp grades, carpark layout and height clearances) are to be in accordance with 
the requirements of Australian Standard 2890.1:2004.  
 
Car Lift, Vehicular Access and Carpark Layout Comments 
The proposed development requires a basement carpark to meet the required parking provision. 
The carpark takes up a significant portion of the site and the proposed access to the carpark is 
provided by a car lift with the vehicular crossing in Clovelly Road.  
 
Whilst it is acknowledged that the existing vehicular access for the site is in Keith Street it would be 
difficult to position a car lift along this frontage given the stormwater overland flowpath through the 
northern portion of the site. The site could not accommodate internal ramps without a major 
reduction in the area available for parking. 
 
The proposed vehicular crossing in Clovelly Road is greater than 12.5 metres away from the eastern 
extent of the existing Bus Zone in Clovelly Road (a requirement of Councilôs Integrated Transport 
team). There is no parking along the Clovelly Road frontage of the development site. The vehicle 
movements into and from the basement carpark are low (2-3 movements per hour in the peak). The 
Assessment Planner has advised that the development meets the majority of key planning 
considerations and is supportable.  
 
Undergrounding of site feed power lines 
 
At the ordinary Council meeting on the 27th May 2014 it was resolved that; 
 

Should a mains power distribution pole be located on the same side of the street  and within 
15m of the development site, the applicant must meet the full cost for Ausgrid to relocate 
the existing overhead power feed from the distribution pole in the street to the development 
site via an underground UGOH connection. 

 
The subject is located within 15m of a light pole in Clovelly Road on the same side of the street 
however the nearest power pole in Clovelly Road is on the opposite side of Clovelly Road.  
 
There is a power pole on the same side of the street at the corner of Clovelly Road and Keith Street 
and another near the existing vehicular crossing in Keith Street hence the above clause is 
applicable.  
 
Waste Management Comments 
The Waste Management Plan submitted with the application shall not be approved as part of this 
consent as it does not meet Council requirements. Development Engineering has included waste 
management conditions in this report requiring a new waste management plan to be approved prior 
to commencmenet of any works.  
 
The applicant is required to submit to Council and have approved by Councilôs Director Planning, a 
Waste Management Plan (WMP) detailing waste and recycling storage and disposal for the 
development site. 

 
The plan shall detail the type and quantity of waste to be generated by the development; demolition 
waste; construction waste; materials to be re-used or recycled; facilities/procedures for the storage, 
collection recycling & disposal of waste and show how the on-going management of waste for the 
units will operate. 
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Comments on the number of Waste Bins 
Appendix 3 in Part B6 of Councilôs DCP specifies a waste bin requirement rate for residential flat 
buildings houses of 1 x 240L bin per 2 units for normal garbage and 1 x 240L bin per 2 units for 
recycling.  
 
i.e. Garbage/recycling Bins Required = Number of units/2 (rounded up to nearest whole number)) 
 
There are no specific requirements for green waste in Part B6 of the DCP  however since March of 
2021 Council has introduced a Garden Organic Food organic (FOGO) collection service. As some 
landscape areas are also proposed it is recommended that a minimum of  1 x 240L bins also be 
provided for FOGO. 
 
Total Number of  BINS required = 3 (normal) + 3 (recycling) + 1 (FOGO) 
 =  7 x 240L BINS 
 
2. Landscape Officer 
 
Councilôs Landscape Officer has reviewed the proposal and provides the following comments:   
 
Street trees 
Within a dedicated tree square on Councilôs Clovelly Road footpath, roughly halfway across the 
width of this frontage, and just to the east of the existing power pole is a mature, 10-12m tall Banksia 
integrifolia (Coastal Banksia, T13) of fair health and condition due to a combination of its competition 
with the canopy of T6 within the subject site just to its north, the bias of its trunk to the west and the 
past removal of all lower branches to a height of around 3 metres above ground level to provide a 
clearance off the roadway and footpath. 

 

Regardless, it is automatically protected by the DCP due to its location on public 

property and also forms part of a scattered formation of this genus and species along 

both sides of the road, which announces entry to Clovelly Bay/Beach, as well as 

contributing to local biodiversity through its ability to provide a ógreen-linkô with remnant 

vegetation in Donnellan Circuit further to the east, providing a food and habitat source 

for native fauna along the harsh coastal zone.  

The plans show the existing vehicle access being relocated from Keith Street around 

into Clovelly Road, along the western site boundary, to the west of this tree, which 

when scaled off the rev B Site Plan will be offset a distance of around 2900mm from 

its trunk, but as this whole public area is already covered in concrete surfacing, this 

should not threaten the tree given that any excavations for a new footpath and crossing 

would only be in the order of 100-200mm in depth, which is like-for-like, with the 

crossing to also be located on the compression side of its root plate, which is not as 

critical (as the tensile side) for its support and stability, so no major impacts are 

expected, with relevant protection conditions and a bond imposed. 

 

Now around on the Keith Street verge are two mature, 4-5m tall Hibiscus tiliaceus óRubraô (Ruby 
Cottonwoods ï not identified or assessed in the Arborist Report but marked as T15-16 on the 
Landscape Plan), in the area between the corner of Clovelly Road and the existing vehicle crossing 
which are also protected by the DCP and display fair condition due to repeated clearance pruning 
away from the roadway, footpath and overhead services wires. 
 
Except for removing/demolishing the existing crossing that is further to their north and then replacing 
this area with a grassed verge, there are no other external works that would pose a direct threat to 
either of these trees; however, protection conditions and a bond still need to be imposed to avoid 
secondary impacts from trucks, deliveries and similar, so have been included in this report to ensure 
their retention. 
 
Within development site - Clovelly Road frontage 
Within the front/Clovelly Road setback, is from west to east, two mature, 5m tall Frangipaniôs, being 
T8 right in the southwest site corner, then T9 to its north, in the western side setback, adjacent the 
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southwest corner of the existing building, which are a common, exotic, insignificant species, and 
given their direct conflict with the new internal basement ramp in this same location, no objections 
are raised to their removal as shown, along with two 6m tall Archontophoenix cunninghamiana 
(Bangalow Palms, T7) which are just to the east of T8, as they are concealed beneath/between 
other trees in this same area, as well as being in the centre of the new driveway.  
 
Further east again is a mature, 12m x 8m Jacaranda mimosifolia (Jacaranda, T6) of good health 
and condition which while having a landscape presence at this site and being protected by the DCP, 
is growing in a restricted area bounded by the front masonry wall/fence only a metre to its south as 
well as the footprint/foundations of the existing building around 2900mm to its north, all of which 
would have modified its normal radial root growth which is needed to support it into the future, and 
also means that removal/demolition of any of these structures would have a de-stabilising effect on 
the tree as it would have grown and developed with a reliance on them for stability. 
 
Not only will the existing dwelling and all associated structures be demolished, the plans then show 
that significant excavations and civil works will need to be performed in this same area for the two 
Basement Levels and a sub-surface rainwater tank, resulting in a major encroachment of its TPZ of 
more than 50%, as well as its SRZ, together with the internal driveway/basement ramp which cannot 
be relocated to an alternative position elsewhere in the site due to a lack of space created by the 
restriction of the overland flow path across the rear boundary, with the driveway also unable to be 
reduced in width to increase the setback from T6 due to a need to allow two vehicles to pass side 
by side in this area, all of which means retention of T6 will not physically possible if these works 
proceeded as shown due to the exclusion zones that would need to be applied both above and 
below ground. 
 
As such, the relevant consent for its removal has been provided in this report, as shown and as 
sought, with the Landscape Plan showing that a grove of up to 4 replacement native coastal 
Banksiaôs will be provided back in this same area, which is deemed a satisfactory outcome. 
 
To the east, adjacent the existing letterboxes, is a smaller, 7m tall Callistemon salignus (Willow 
Bottlebrush, T5) which despite being a native species that is protected by the DCP, is insignificant 
and directly affected by the new footprint, so can be removed for the same reasons given above.  
 
The last tree along this frontage is right at the street corner/intersection, being a mature, 10m tall 
Angophora costata (Sydney Red Gum, T4), which is a desirable endemic species of fair health and 
condition due to the lean of its trunk to the south and the past pruning of several mid-order lateral 
branches from its northern aspect to provide a clearance away from and above the existing two-
story dwelling, which has affected its form and balance, and while kino was also observed being 
exuded from past wounds, this is not deemed to be a concern for its future status on its own. 
 
It has a presence in the local landscape due to a combination of its size and prominent corner 
position and is regarded as the most significant specimen assessed for this application given its 
benefits to biodiversity, and while the existing brick fence and dwelling would have restricted its root 
growth, this tree would also be relying on these same structures for stability, in the same manner 
that was described earlier for T6. 
 
However, the difference here is that while T6 was recommended for removal due to major 
encroachments, the plans and Arborist Report show T4 as being retained, with notations stating 
that the two Basement Levels have been specially re-designed to its north and west to avoid the 
2.43m SRZ radius, resulting in a more manageable TPZ incursion of 8.9%. 
 
Despite this, the footprint of all above ground parts of the building (Ground ï Third Floor Level) will 
then extend out past this, and when scaled off the plans, would be offset a minimal distance of only 
990mm from its trunk, as well as up to a height of almost 10m above ground level (RL31.390 ï West 
Elevation, dwg DA400). 
 
In an attempt to minimise ground disturbance and root damage, a notation on the marked up plan 
at page 7 of the Arborist Report states that the ós/e portion of the building will be cantilevered over 
its SRZô, and while this is critical in the ability to even attempt retention of the tree, no further specific 
details of how this will be achieved has been provided by either the Arborist or shown on the 
architectural plans. 
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Given the proximity of these works and an absence of any details which explain how this could 
realistically be delivered on-site, Council remains highly concerned of the impacts that would be 
sustained, as any roots that would have been projected to the west of the tree, which are currently 
in undisturbed deep soil, would need to be completely severed for the footprint of the two levels of 
Basement that are shown as being constructed right up onto the front boundary, so a greater 
encroachment than quoted will be experienced, with a higher concentration of roots also likely to be 
encountered in this area as they would have been deflected away from the existing masonry fence 
and building.  
 
The interference of any piling rig into its crown also requires consideration, along with the need for 
scaffolding extending out past the building elevations during works, and again, will be a higher 
representation than shown on page 7 of the Arborist Report as the Basement Levels now extend 
right up the front boundary, and while the Addendum Arborist letter states that small scale 
machinery can be used, no details of this have been provided, so there remains a high degree of 
uncertainty around these parts of the works.  
  
Most importantly, measurements taken during the site inspection of 09/10/24 (D05477672) 
confirmed that this tree is already located within a 2-metre radius of the southeast corner of 
the existing building (eave/wall alignment), with Part B5, Section 2, Exemptions, point iii) of 
the Comprehensive DCP 2013 stating that Council consent to remove trees is not necessary 
in the following instance: 
 

ñto any tree growing within two (2) metres of any building comprising a residential dwelling 
(detached, attached or multi-unit housing) or any retail, commercial, factory, warehouse or 
storage building (not being an out building) measured horizontally from the closest point of 
the trunk at one (1) metre from ground level to he closest point of the vertical alignment of 
the building structure which may be the eave, guttering or fixed awning of the building.ò 

 
A phone discussion on this topic was then held with the Arborist, who subsequently provided an 
Addendum to their original report, stating their intention was to pursue its retention based on the 
current plans only. 
 
Ultimately though, as T4 is exempt from the DCP, this means it could already be removed at any 
time, without requiring any form of consent, even irrespective of any building works/development, 
so it is not possible for Council to then formally require its retention as part of a development consent 
as this is in direct conflict with our own policy, so consent has been reluctantly given for its removal, 
subject to species which are suitable for the space available being provided in its place.  
 
Should the applicant still elect to retain this tree, despite the comments provided above, then that is 
a decision for them, and they will be responsible for any repercussions associated with it.  
 
Within development site - Keith Street frontage 
While the variety of plants and shrubs/small trees in the eastern side setback, adjacent the dwelling, 
and fronting Keith Street, assist with partial privacy and screening for occupants, they are all 
insignificant, including the Yucca (T3) and Bottlebrush (T2), which has been heavily lopped away 
from the footpath and overhead wires, and as the footprint of Basement Level 1 extends right up 
onto the eastern site boundary, in direct conflict, they can all be removed as shown, with the 
Landscape Plan nominating a range of native coastal trees, a ófern gullyô and mass planted mounds 
of coastal shrubs back in this area, which is deemed acceptable compensation in this case. 
 
Further to their north, right in the northeast site corner is a mature, 8-9m tall Glochidion ferdinandii 
(Cheese Tree, T1) which is a desirable native species that is protected by the DCP; however, recent 
extreme crown lifting has seen all lower branches removed to a height of around 5-6 metres above 
ground level (presumably to provide a clearance off the internal carpark directly below), which has 
significantly affected its balance, form and condition, to the point where it can now not recover, and 
given also its direct conflict with Basement Level 1, could not remain as part of these works, with 
the relevant consent for its removal provided in this report. 
 
The Landscape Plan nominates replacement trees and groundcovers across the rear boundary and 
into this same corner as part of the óFloodplain Gardenô, which will drastically increase plant 
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quantities at the site as well as improve the quality of the private open spaces, and given also the 
ability to install new street trees on the verge in this area following removal/demolition of the existing 
driveway, should all combine to deliver a reasonable level of environmental amenity into the future 
for both occupants, neighbours and the streetscape.  
 
Rear/northern site boundary 
To the west of T1, halfway across the northern boundary is a single, mature, 7m tall 
Archontophoenix alexandrae (Alexander Palm, T12) which while protected by the DCP offers no 
benefit to biodiversity or native fauna, and as all aspects and levels of the development will occupy 
this same area, consent has been granted for its removal, as sought and as shown. 
 
Further west again, in the northwest site corner is a mature, 10m tall Lagunaria patersonii (Norfolk 
Island Hibiscus, T11) which was noted to perform a valuable screening and privacy function as its 
crown prevents direct overlooking from the upper floors of the adjoining unit complex to the west, 
no.59, into the development sites main area of private open space. 
 
However, after flowering, the seed pods of this species open to release ófibreglass like hairsô which 
are extremely irritable to both humans and animals, and also poses a weed risk to remnant 
vegetation, which is why they are no longer in production/available at nurseries or planted in the 
public domain (streets or parks). 
 
For these reasons, Part B5, Section 2, point i), Exemptions, of Councilôs Comprehensive DCP 2013 
refers to a list of undesirable species which can be found at Appendix B5-1, and as this tree is 
included, means they can be removed at any time, without requiring any form of consent from 
Council, even irrespective of any building works.     
 
So while this new footprint will be outside of its SRZ, resulting in only a very minor encroachment 
of its TPZ (which is presumably why the Arborist Report recommends its retention), this is not 
possible as part of a development application as it directly contravenes Councilôs own DCP controls 
and objectives, as we seek to remove undesirable/problematic species and replace them with more 
desirable natives in all instances.   
 
This issue was discussed over the phone with the Consulting Arborist, who has since also provided 
an Addendum Report, stating that while they acknowledge its óexemptionô, they still wish to retain it 
in-situ, presumably for the screening and amenity functions described earlier, and the fact it would 
not appear to be subject to major encroachments/impacts from these works.  
 
But regardless of the applicantôs intentions towards this tree, Council cannot formally require its 
retention in this case for the reasons given above, so conditions in this report grant consent for its 
removal, consistent with past advice, and if they do elect to retain it, that is their decision, and they 
will be directly responsible for it.  
 
The last specimen assessed for this application is halfway along the western side setback, being a 
mature, 10m tall Agonis flexuosa (Willow Myrtle, T10) which when scaled off the submitted survey, 
is offset 2700mm from the northwest corner of the existing building (2400mm to the awning/closest 
part), which is a common, non-endemic native species that is protected by the DCP, and was 
observed to perform a valuable screening and privacy function from the units at no.59 to the west 
in the same manner that was described above for T11. 
 
The plans show that while the southern half of both the Basement and Ground Floor Levels will be 
contained within the footprint of the existing dwelling, their northern halves will then encroach out 
past the current house, into an area of undisturbed deep soil, at an offset of around 3050mm from 
its trunk, with the Arborist calculating an overall 18.1% TPZ encroachment, which is categorised as 
ómajorô in AS4970-2009.  
 
While a SRZ incursion will also occur, this is attributed purely to the external access/fire stairs that 
will be attached to the western elevation, with the Arborist detailing that these can be specified as 
a lightweight construction and supported on localised pad footings which can be dug by hand, all of 
which will minimise the disturbance and potential for root damage, which is deemed realistic and 
achievable in this case.    
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Given a combination of the sufficient offset from the building, the retention of deep soil and the 
relatively minor scope of works for the stairs, it is deemed feasible to incorporate this specimen as 
an existing site feature into the development, with relevant protection conditions provided.  
 
The submitted Landscape Plan contains a sufficient level of detail and treatment for a development 
of this size and type, as it will increase the amount of plant material, utilising mostly native coastal 
species, as well as improve the quality of private open spaces, so is supported, with conditions 
requiring its full implementation as part of any approval.  

 
3. Regulatory Building Officer 
 
No concerns raised, subject to standard conditions.  

 
4. Environmental Health Officer  
 
Councilôs Environmental Health Officer has reviewed the proposal and provides the following 
comments:   
 
The submitted acoustic report, specifically section 5.5, presents a comparison of internal noise 
levels from traffic noise as assessed against the Infrastructure SEPP: Development near Rail 
Corridors and Busy Roads criteria and Randwick City Councilôs (RCC) RFI internal noise criteria. 
The report concludes that RCCôs internal noise criteria are more stringent. 
 
While this observation is technically accurate, it is essential to emphasise that the Infrastructure 
SEPP criteria is not directly applicable to this development. The subject site, located in Clovelly, is 
in a suburban area, far removed from the noise conditions typically associated with urban arterial 
roads exceeding 40,000 vehicles per day. As such, the external noise exposure for this development 
is significantly lower than for areas adjacent to high-traffic corridors, making the application of the 
Infrastructure SEPP criteria inappropriate and overly lenient in this context. 
 
The comparison provided, while informative, does not align with the acoustic realities of a suburban 
environment. RCC, as the consent authority, has a responsibility to apply a merit-based assessment 
to ensure an adequate level of internal acoustic amenity for future residents. The RCC internal 
acoustic comfort criteria is more suited to suburban residential developments and align with good 
design principles outlined in the Housing SEPP and Apartment Design Guidelines. 
Furthermore, the proposed apartments are marketed as luxury residences, warranting a higher 
standard of internal noise amenity. Permitting internal noise levels akin to those acceptable in urban 
environments would undermine the expectations for acoustic comfort in premium residential 
developments. Therefore, adherence to RCCôs more stringent internal noise criteria is both 
reasonable and consistent with best practice acoustic design principles. 
 
Section 7.2.4 Windows/Doors open noise levels discuss exceedances of RCC noise criteria but 
have not included any alternative methods of natural ventilation such as plenums, winter gardens 
etc. The consultant also suggests using borrowed ventilation this would not be supported for 
habitable rooms such as bedrooms. 
 
The acoustic Consultant also suggests utilising mechanically assisted ventilation (such as 
centralised or individual apartment outside air fans), this is not supported by Council as natural 
ventilation is not permitted to be mechanically assisted. The development may implement 
mechanical ventilation in addition to natural ventilation, but it is not permitted to replace natural 
ventilation requirements under the ADG.      
 
A detailed acoustic assessment of mechanical plant will be required at construction certificate stage 
of the development following plant selection, this requirement will be conditioned at CC stage.   
 
5. Design Excellence Advisory Panel 

 
Councilôs Design Excellence Advisory Panel (DEAP) has reviewed the proposal and provides the 
following comments:   
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1. Context and Neighbourhood Character  
 
The site is on a corner, Keith Street and Clovelly Road, and the design responds to the different 
characteristics of the two streets.  The site is Zoned R2, Low Density Residential, but since it 
contains an old building containing apartments, the site benefits from Existing Use Rights legislation 
under NSW planning controls. The Council is in the process of confirming that the existing use has 
been established.  
 
The architects propose a design that draws on the scale, streetscape and character of the two street 
frontages. The Panel largely accepts the logic that the applicants architect has applied to the site 
planning subject to some comments below. 
 
2. Built Form and Scale 
 
The Architect outlined the step by step process by which the built form for the proposed design has 
been established.  The response in terms of scale and form along the Clovelly Road frontage is 
supported by the panel.  The general siting and ñUò shaped form is supported, as the design places 
the highest and bulkiest components along the Clovelly Road (southern) frontage, and the form 
addressing Kieth Street is split into two wings and steps down in response to the lower built form 
currently found and expected to be maintained along the Keith Street (east) frontage.   
 
The combination of curved and rectilinear forms proposed, together with the break between the two 
wings,  contributes to a well articulated presentation to Keith Street, where a smaller, domestic scale 
is characteristic.  
 
Nevertheless, it is noted that the curved balcony forms ñbreachò what could be considered to be the 
Keith Street frontage setback.  This is acceptable but the 11m high rectilinear form of the northern 
wing could be set back further from Keith Street to ameliorate the scale difference to the Keith Street 
streetscape.  Approximately 1m should be considered, for this wing only.  The northern glass line 
of the top floor apartment living room could be moved forward by approximately half a meter to 
compensate for this.  That move would also provide a wider living space for the top floor apartment, 
and given that the balcony is very large, the balcony could be reduced by the half a meter and still 
achieve the functionality sought. 
 
The way in which the design report illustrates how the built form steps down from the box form, to 
the curved balcony form, creating a transition towards the northern side and the houses to the north, 
is supported.  
 
The remaining setbacks seem appropriate for the corner site, and the large side setbacks to the 
north and west boundaries are acknowledged.  
 
3. Density 
 
Under EUR (Existing Use Rights) there is theoretically no FSR control, only a ñcharacterò or 
ñcompatibilityò or merit based bulk and scale assessment.  Given that the Panel supports the scale 
and presentation and ñfitò of the design on the corner site, subject to the comments above, the 
number of dwellings proposed and the floor space proposed is acceptable, and hence the density 
proposed for the site is considered appropriate. 
 
The 0.89:1 FSR Control proposed is considered appropriate in the Clovelly Road and corner 
context.  
 
4. Sustainability 
 
Consideration has been given to overland water flow in the design, hence the generous side setback 
from the northern boundary as well as the undercroft space adjoining this setback zone.  
 
The roof design incorporates PV solar panels in an efficient arrangement.  There is some further 
space available on the roof to increase the amount of PV panels.  
 
Ceiling fans are proposed for all bedrooms. 
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The orientation of spaces to north and the split design layout facilitate passive solar and cooling 
and are considered to contribute to the sustainability of the project.  
 
5. Landscape 
 
The landscape design prosed for the site is considered to be of a high quality.  The design is well 
presented and the panel supports the high quality presentation. 
 
The Panel encourages the architect and landscape architect to give further consideration to 
integrating the coastal landscape characteristics of the Clovelly beach gully into the design, 
particularly to refer to this coastal feature in a smaller way in the way the building is setback from 
the north boundary and where the building splits open in a way that addresses itself in the direction 
of the gully and the beach.   
 
The undercroft space landscaping will need careful consideration, implementation and 
maintenance, as covered and relatively difficult access undercroft spaces like these are often 
neglected. 
 
The design of the basement results in a zero setback at the main basement level from the north 
side boundary and from the Keith St boundary.  At the same time the amount of Deep Soil 
landscaped area as well as Landscape Area is low in comparison with the corresponding controls 
on an R3 Zoned (Medium Density) site. Deep soil achieved is 37% (Control is 50% of site area) and 
Landscaped Area achieved is 13.9% (Control is 25% of site area)   It is acknowledged that the 
design achieves the 7% Deep Soil guideline of the ADG.  The panel believes that by removing the 
northernmost parking space, there could be deep soil and a setback provided of around 3m from 
the northern boundary.  The column to the north of the Bike Racks in the basement could then be 
deleted and the basement functionality could still be achieved, while providing the deep soil 
landscaping where it would be meaningful, between the proposed new building and the northern 
adjoining house. 
 
It is noted that there are large voids in the mezzanine basement above, so further rationalization of 
the two basement levels could reduce excavation, increase deep soil landscaping while either not 
losing a car space or, in the worst-case option, reducing by one car space.  
 
Consideration should be given to providing easier and wider access from the two ground floor 
apartments to each of the private garden spaces. 
 
6. Amenity 

 
The amenity of the apartments is considered to be of a high standard.  All apartments have a 
northerly and easterly aspect.  All apartments achieve cross ventilation. The layouts are planned in 
a sound and orderly arrangement, with good separation of living areas from bedroom areas. 
 
On Level 1 - Plan, the Mechanical space on the north-west corner adjoining Bedroom 2 is large and 
not considered to be optimum use of above ground space.  This space could be used to enlarge 
Bedroom 2 or to provide an ensuite bathroom for Bedroom 2.  There appears to be adequate space 
elsewhere for mechanical use, particularly in the Mezzanine Basement void spaces. Given that this 
is an EUR application, there would not be an issue with excessive floor space to use this mechanical 
space for apartment space. 
 
The floor-to-floor heights are: 
Ground to First    3,160mm 
First to 2nd     3,100mm 
2nd to top of Roof slab/parapet  3,300mm 
 
3,100mm is considered to be the minimum, and the architect should demonstrate achieving the 
2,700mm ceiling height desired under the ADG. 
 
 
 
























































































































































































































































































